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United States Court of Appeals for the 

District of Columbia 

: 

— 

i 

Xo. 6494. 

Charles J. CTLaughlin, Petitioner, 

vs. i 

Guy T. Helvering, Commissioner of Internal Revenue 

and 

No. 6495. 

John J. O’Laughlin, -Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 

; 

. 

Docket No. 55739. 

Charles J. CTLaughlin, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Appearances : 

For Petitioner: (R. H. Schultz, Esq.,) (withdrawn) 
Laurence Graves. 

For Respondent: Nathan Gammon. 

Docket Entries. 

1931. | 

Apr. 8. Petition received and filed. Taxpayer notified. 

(Fee paid). j 

Apr. 8. Copy of petition served on General (pounsel. 
Sept. 8. Answer filed by General Counsel. 

Sept. 17. Copy served on taxpayer. General Calendar. 

1—6494a 
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1932. 

Dec. 27. Hearing set Jan. 26, 1933. 

1933. 

Jail. 26. Hearing had before Mr. McMahon Div. 16—on 
merits. Amendment to petition to be filed in 
30 dai*s—Notice of appearance of Raymond H. 
Schultz. Briefs due 4/1-/33. 

Feb. 6. Amended petition filed. 2/7/33 copy served. 

Feb. 6. Transcript of hearing Jan. 26, 1933 filed. 

Feb. 13. Answer to amended petition filed by General 
Counsel. Copy served 2/14/33. 

Mar. 24. Brief filed bv General Counsel. 

* 

Apr. 1. Brief filed by taxpayer. 

Apr. 1. Proposed findings of fact filed by taxpayer. 

1934. 

July 31. Findings of fact and Opinion rendered—Mr. 

Black—Div. 15. Decision will be entered for 
Commissioner. 

Aug. 4. Decision entered—Mr. Van Fossan—Div. 9. 

Oct. 23. Notice'of the appearance of Laurence Graves, 
counsel for taxpayer. 

Oct. 23. Motion to fix amount of Bond in the amount of 
$10,700.00 filed by taxpayer. 

Oct. 24. Notice of the withdrawal of Ravmond Schultz, 
counsel for taxpayer. 

Oct. 25. Order fixing amount of Bond at $11,800.00 en¬ 
tered. 

Nov. 3. Stipulation for review by Court of Appeals of 
District Columbia filed. 

Nov. 3. Supersedeas bond in the amount of $11,800.00 
approved and ordered filed. 

Nov. 3. Petition for review by Court of Appeals of Dis¬ 
trict of Columbia, with assignments of error 
filed by taxpayer. 

Nov. 3. Proof of service filed bv taxpaver. 

1935 

Jan. 2. Motion for extension to 2/15/35 to complete rec¬ 
ord filed by taxpayer. 

Jan. 2. Order enlarging time to 2/15/35 to complete rec¬ 
ord entered. 

iy 2 

Feb. 13. Motion for extension to Mar. 15, 1935 to 
prepare evidence and transmit record filed by 
taxpayer. 
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Feb. 13. Order enlarging time to 3/15/35 for preparation 
of evidence and delivery of record entered. 

Mar. 15. Motion for thirty days extension to complete 
record filed by taxpayer. 

Mar. 15. Order enlarging time to April 15, 19^5 to com¬ 
plete record entered. 

Apr. 13. Motion for extension of thirty days tcj complete 
record filed by taxpayer. 

Apr. 13. Order enlarging time to May 15, 19^5 to pre¬ 
pare and complete record entered. 

May 4. Agreed statement of evidence lodged. 

May 4. Praecipe with proof of service thereon filed. 

May 6. Statement of evidence approved and ordered filed. 

May 15. Order enlarging time to June 10, 1935 jfor trans¬ 
mission and delivery of record entered. 

2 Docket No. 55740. j 

i 

J. J. O’Laughlin, Petitioner, 

vs. 

j 

Commissioner of Internal Revenue, Respondent. 

Appearances : j 

For Petitioner: (R. H. Schultz, Esq.,) (withdrawn) 

Laurence Graves. 

For Respondent: Nathan Gammon. 

1 

Docket Entries. 

1931. I 

Apr. 8. Petition received and filed. Taxpayeif notified. 
(Fee paid). 

Apr. 8. Copy of petition served on General Cbunsel. 

Sept. 8. Answer filed by General Counsel. 

Sept. 17. Copy served on taxpayer. General Calendar. 

1932. 

Dec. 27. Hearing set Jan. 26, 1933. 

1933. ! 

Jan. 26. Hearing had before Mr. McMahon, Dlv. 16 on 
merits. Briefs due 4/12/33. Amende^ petition 
to be filed in thirty days—Notice of appearance 
of R. H. Schultz filed. j 

Feb. 6. Amended petition filed. 2/7/33 copy served. 
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Feb. 

Feb. 

Mar. 

Apr. 

Apr. 

1934. 

July 

Aug 

Oct. 

Oct. 

Oct. 

Oct. 

Xov. 

Xov. 

Xov. 

Xov. 

1935 

Jan. 

Jan. 

2 y 2 

Feb. 

Mar. 

Mar. 

Apr. 


6. Transcript of hearing Jan. 26, 1933 filed. 

13. Answer to amended petition filed by General 
Counsel. Copy served 2/14/33. 

24. Brief filed bv General Counsel. 

1. Brief filed by taxpayer. 

1. Proposed findings of fact filed by taxpayer. 

31. Findings of fact and Opinion rendered—Mr. 
Black—Div. 15. Decision will be entered for 
Commissioner. 

4. Decision entered—Div. 9. 

23. Xotice of the appearance of Laurence Graves— 
counsel for taxpayer. 

23. Motion to fix amount of Bond in the amount of 

$2,800.00 filed by taxpayer. 

24. Notice of the withdrawal of Ravmond Schultz 

counsel for taxpayer. 

25. Order fixing amount of Bond at $2,800.00 en¬ 

tered. 

3. Stipulation for review by Court of Appeals of 
District of Columbia filed. 

3. Supersedeas bond in the amount of $2,800.00 
approved and ordered filed. 

3. Petition for review by Court of Appeals of Dis¬ 
trict of Columbia, with assignments of error 
filed by taxpayer. 

3. Proof of service filed by taxpayer. 

2. Motion for extension to 2/15/35 to complete rec¬ 

ord filed by taxpayer. 

2. Order enlarging time to 2/15/35 to complete rec¬ 
ord entered. 

Feb. 13. Motion for extension to Mar. 15, 1935 to 
prepare evidence and transmit record filed by 
taxpayer. 

13. Order enlarging time to 3/15/35 for preparation 
of evidence and delivery of record entered. 

15. Motion for thirty days extension to complete 
record filed by taxpayer. 

15. Order ienlarging time to April 15, 1935 to com¬ 
plete record entered. 

13. Motion for extension of thirty days to complete 
record filed by taxpayer. 
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Apr. 13. Order enlarging time to May 15, 19^5 to pre¬ 
pare and complete record entered. 

May 4. Agreed statement of evidence lodged, j 
May 4. Praecipe with proof of service thereon filed. 
May 6. Statement of evidence approved and order filed. 
May 15. Order enlarging time to June 10, 1935 for trans¬ 
mission and deliverv of record entered. 

•> 

\ 

3 [Stamp:] United States Board of Tax Appeals. 
Filed Apr. 8, 1931. 

I 

United States Board of Tax Appeals, j 
Docket No. 55739. j 

I 

i 

Charles J. O’Laughlin, Petitioner, j 

v. i 

i 

Commissioner of Internal Revenue, Respondent. 

i 

! 

Petition. 

\ 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency, in amount $7,898.85 of in¬ 
come taxes for the years 1927 and 1928 as set foj-th by the 
Commissioner of Internal Revenue in his notice of defi¬ 
ciency (IT :AR :D-1-HCF-60D) dated February 7, 1931, and 
as a basis of its proceeding alleges as follows: 

1. Petitioner is a resident of the United States, with his 
principal address at 224 North Oak Park Avenue, Oak 
Park, Illinois. 

2. The notice of deficiency, a copy of which is attached 
and marked Exhibit “A”, purports to have been mailed to 
petitioner on February 7, 1931. 

3. The taxes in controversv are income taxek for the 

•> i 

calendar years 1927 and 1928, and the amount in dispute is 
approximately $8,000.00. 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

(a) The respondent erred in adding to petitioner’s tax¬ 
able income the sums of, to-wit, $19,438.7p in 1927 

4 and $48,165.41 in 1928, representing amofunts dis¬ 
bursed by him as agent for the Central Lime and 

Cement Company. 
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5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) During the said years the Central Lime & Cement 
Company, of which Company the petitioner was an em¬ 
ployee, expended sums of money in securing business, 
through other than the Company’s salesmen; said ex¬ 
penditures were as follows: 

Central Lime & Cement Company, 1927—$19,438.76; 1928, 
$48,165.41, these sums of money being turned over to the 
petitioner and disbursed by him. As these sums never 
came into the possession of the petitioner for his individual 
use and enjoyment, they were not properly part of the pe¬ 
titioner’s taxable income. 

Wherefore, the petitioner prays that this Board may hear 
the proceeding; and redetermine petitioner’s correct tax 
liability, including the amount, if any, by which petitioner 
has overpaid his taxes. 

CHARLES J. O’LAUGHLIX, 

Petitioner. 


5 State of Illinois, 

County of Cook , ss: 

Charles J. O’Laughlin, being duly sworn, states that he 
is the above-named petitioner; that he has read the fore¬ 
going petition, or had the same read to him, and is familiar 
with the statements contained therein, and that the facts 
stated are true, except as to those facts stated to be upon 
information and belief, and those facts he believes to be 
true. 

: CHARLES J. 0 ’LAUGHLIN. 

Subscribed and sworn to before me this 6th dav of April, 
A. D. 1931. 

[seal.] | THOS. D. BERRY, 

, Notary Public . 


6 NP-2-26-28. 

Treasury Department, Washington 

Office of .Commissioner of Internal Revenue 

Address reply to Commissioner of Internal Revenue and 
refer to 
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Mr. Charles J. O’Laughlin, 

224 North Oak Park Avenue, 

Oak Park, Illinois. 

Sir : 

j 

You are advised that the determination of yjour tax lia¬ 
bility for the years 1927 and 1928, discloses a efficiency of 
$7,898.85 as shown in the statement attached. 

In accordance with section 274 of the Revenue Act of 
1926 and section 272 of the Revenue Act of 1928, notice is 
herebv given of the deliciencv mentioned. Within sixtv 
days (not counting Sunday as the sixtieth day) from the 
date of the mailing of this letter, you may petition the 
United States Board of Tax Appeals for a redetermina¬ 
tion of vour tax liabilitv for the vears in which ^ deficiencv 

•> + * j •/ 

is disclosed. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. Tflie signing 
of this agreement will expedite the closing of your returns 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filjng the en¬ 
closed agreement, or on the date assessment is made, 
whichever is earlier; whereas if no agreement is filed, in¬ 
terest will accumulate to the date of assessment of the 
deficiency. 

Respectfully, ! 


DAVID BUKN|ET, 

Commissioner. 
By J. C. WILMERj, 

Deputy Commissioner. 

I 

Enclosures: Statement, Form 882, Form 870.i 
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Statement . 


IT: AR :D-1. 

HCP-60D. 

In re: Mr. Charles J. O’Laughlin, 224 North Oak Park 

Avenue, Oak Park, Illinois. 

Tax Liability. 


Years Tax Liability Tax Assessed Deficiency 

1927 . $1,705.27 $59.20 $1,646.07 

1928 . 6,326.77 73.99 6,252.78 


$8,032.04 $133.19 $7,898.85 

The report of the internal revenue agent in charge at 
Chicago, Illinois, a copy of which was furnished you, is 
approved and is hereby made a part of this letter with the 
following exception: The amount of tax previously as¬ 
sessed on the 1927 return was $59.20 instead of $61.23. 

Careful consideration has been accorded your protest 
dated November 22, 1930, in connection with the findings 
of the examining officer, and the information submitted at 
a conference held in the office of the internal revenue agent 
in charge. 

Due to the fact that the statute of limitations will pres¬ 
ently bar anv assessment of additional tax against von for 
the years 1927 and 1928, the Bureau will be unable to af¬ 
ford you an opportunity under the provisions of Article 
1211 of Regulations 69 and/or article 451 of Regulations 
74 to discuss vour case before mailing formal notice of its 
determination as provided by section 274(a) of the Revenue 
Act of 1926 and/or section 272(a) of the Revenue Act of 
1928. It is, therefore, necessary at this time to issue this 

formal notice of deficiency. 

* 
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8 [Stamp:] United States Board of Tai: Appeals. 

Filed Sep. 8, 1931. I 

United States Board of Tax Appeals.! 

Docket No. 55739. | 

i 

Charles J. O’Laughlin, Petitioner, ! 

7 7 

v. j 

Commissioner of Internal Revenue, Respondent. 

Answer. j 

Now comes the Commissioner of Internal Revenue, the 
respondent herein, by his attorney, C. M. Charest, General 
Counsel, Bureau of Internal Revenue, and in answer to the 
petition heretofore filed in this appeal admits <jnd denies 
as follows: | 

i 

1. Admits the allegations contained in paragraph No. 1. 

2. Admits the allegations contained in paragraph No. 2. 

3. Admits the allegations contained in paragraph No. 3, 
except the allegation that the amount in dispute is ap¬ 
proximately $8,000.00. 

4. (a) Denies that the respondent committed error in 

the determination of the deficiency as alleged in j sub-para¬ 
graph (a) of paragraph No. 4. | 

5. (a) Denies the allegations-contained in sub-paragraph 

(a) of paragraph No. 5. j 

Denies generally and specifically each and every allega¬ 
tion contained in the petition, not hereinbefore jexpressly 
admitted, qualified or denied, which is contrary to or in¬ 
consistent with the statements contained in the notice of 
deficiency, a copy of which is attached to and ma^le a part 
of the petition filed herein. j 

Wherefore, it is prayed that the petition be denied. 

(Signed) ' C. M. CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

NATHAN GAMMON, 

Special Attorney, | 

VERNON F. WEEKLEY, 

Bureau of Internal Revenue. 

bj 9/7/31. I 
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9 [Stamp:] U. S. Board of Tax Appeals. Filed 
Feb. 6, 1933. 

United States Board of Tax Appeals. 

Docket Xo. 55739. 

Charles J. O’Laughlin, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Amended Petition. 

The above-named petitioner hereby petitions for a re- 
determination of the deficiency, in amount $7,898.85 of in¬ 
come taxes for the vears 1927 and 1928 as set forth bv the 

mt % 

Commissioner of Internal Revenue in his notice of defi¬ 
ciency (IT :AR :D-1-HCP-60D) dated February 7, 1931, and 
as a basis of its proceeding* alleges as follows: 

1. Petitioner is a resident of the United States, with his 
principal address at 224 North Oak Park Avenue, Oak 
Park, Illinois. 

2. The notice of deficiency, a copy of which is attached 
and marked Exhibit “A,” purports to have been mailed 
to petitioner on February 7, 1931. 

3. The takes in controversv are income taxes for the 
calendar years 1927 and 1928, and the amount in dispute 
is $7,898.85. 

4. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

10 (a) The respondent erred in adding to petitioner’s 
taxable income the sums of, to-wit, $19,438.76 in 

1927 and $4S,165.41 in 1928, representing amounts dis¬ 
bursed bv him as agent for the Central Lime and Cement 
Company. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) During the said years the Central Lime & Cement 
Company, of which Company the petitioner was an em¬ 
ployee, expended sums of money in securing business, 
through other than the Company’s salesmen; said expendi¬ 
tures were as follow’s: 
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i 

Central Lime & Cement Company, 1927—$19,4^8.76; 1928, 
$48,165.41, 

these sums of money being turned over to the petitioner 
and disbursed by him. As these sums never cable into the 
possession of the petitioner for his individual lise and en¬ 
joyment, they were not properly part of the petitioner’s 
taxable income. 

Wherefore, the petitioner prays that this ^oard may 
hear the proceeding and redetermine petitioner’s correct 
tax liability, including the amount, if any, by ^vhich peti¬ 
tioner has overpaid his taxes. 

CHARLES J. O’LAUGHLIN, 

Petitioner. 

11 State of Illinois : 

County of Cook, ss: 

Charles J. O’Laughlin, being duly sworn, stages that he 
is the above-named petitioner; that he has read the fore¬ 
going petition, or had the same read to him, and is fa¬ 
miliar with the statements contained therein, and that the 
facts stated are true, except as to those facts stated to be 
upon information and belief, and those facts lie believes 
to be true. 

CHARLES J. O’LAUpHLIN. 

Subscribed and sworn to before me this 2 da^r of Feb., 
A. D. 1933. 

W. E. JAGjER, 

Notary Public. 

12 Exhibit “A” 

NP-2-26-28. 

Treasury Department, Washington, j 

i 

Office of Commissioner of Internal Revenue. 

Feb. 7, 1931. 

Address reply to Commissioner of Internal Revenue and 
refer to 


Mr. Charles J. O’Laughlin, 

224 North Oak Park Avenue, 

Oak Park, Illinois. 

Sir : j 

You are advised that the determination of yoifr tax lia- 
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bilitv for the years 1927 and 1928, discloses a deficiency of 
$7,898.85 as shown in the statement attached. 

In accordance with section 274 of the Revenue Act of 
1926 and section 272 of the Revenue Act of 1928, notice is 
herebv given of the deficiencv mentioned. Within sixtv 
days (not counting Sunday as the sixtieth day) from the 
date of the mailing of this letter, you may petition the 
United States Board of Tax Appeals for a redetermina¬ 
tion of vour tax liabilitv for the vears in which a deficiencv 
* •» * 

is disclosed. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of your returns 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, 
whichever is earlier; whereas if no agreement is filed, in¬ 
terest will accumulate to the date of assessment of the 

deficiencv. 

•> 

Respectfullv, 

DAVID BURNET, 

Commissioner. 

By J. C. WILMER, 

i Deputy Commissioner. 

Enclosures: Statement, Form 882, Form 870. 


13 Statement. 

IT :AR :D-1. 

IICP-60D. 

In re: Mr. Charles J. O’Laughlin, 224 North Oak Park 

Avenue, Oak Park, Illinois. 

Tax Liabilitv. 

* 


Years Tax Liability Tax Assessed Deficiency 

1927 . $1,705.27 $59.20 $1,646.07 

1928 . 6,326.77 73.99 6,252.78 


$133.19 


$8,032.04 


$7,898.85 
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The report of the internal revenue agent in charge at 
Chicago, Illinois, a copy of which was furnished you, is 
approved and is hereby made a part of this letter with the 
following exception: The amount of tax previously as¬ 
sessed on the 1927 return was $59.20 instead of $61.23. 

Careful consideration has been accorded your protest 
dated November 22, 1930, in connection with thp findings 
of the examining officer, and the information submitted at 
a conference held in the office of the internal revejnue agent 
in charge. 

Due to the fact that the statute of limitations will pres- 
entlv bar anv assessment of additional tax against vou for 
the years 1927 and 1928, the Bureau will be unable to af¬ 
ford you an opportunity under the provisions j>f Article 
1211 of Regulations 69 and/or article 451 of Regulations 
74 to discuss your case before mailing formal notice of its 
determination as provided by section 274(a) of th^ Revenue 
Act of 1926 and/or section 272(a) of the Revenue Act of 
1928. It is, therefore, necessary at this time to issue this 
formal notice of deficiency. 

14 [Stamp.*] Received Feb. 13, 1933. U. S.|Board of 
Tax Appeals. 

[Stamp:] United States Board of Tax Appeals. Filed 
Feb. 13,1933. 

United States Board of Tax Appeals. 

Docket No. 55739. 

Charles J. O’Laughlin, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amended Petition. ! 

i 

Now comes the Commissioner of Internal Revenue, the 
respondent herein, by his attorney, C. M. Charestj General 
Counsel, Bureau of Internal Revenue, and in answer to the 
amended petition heretofore filed in this appeal admits and 
denies as follows: 

I 

1. Admits the allegations contained in paragraph No. 1 
of the amended petition. 




14 


CHARLES J. o'LAUGHLIN VS. 


2. Admits the allegations contained in paragraph No. 2 
of the amended petition. 

3. Admits the allegations contained in paragraph No. 3 
of the amended petition. 

4. (a) Denies that the respondent committed error in 
the determination of the deficiency as alleged in sub-para¬ 
graph (a) of paragraph No. 4 of the amended petition. 

5. (a) Denies the allegations contained in sub-paragraph 
(a) of paragraph No. 5 of the amended petition. 

Denies generally and specifically each and every allega¬ 
tion contained in the amended petition, not hereinbefore 
expressly admitted, qualified or denied, which is contrary 
to or inconsistent with the statements contained in 

15 the notice of deficiency, a copy of which is attached 
to and made a part of the amended petition tiled 

herein. 

Wherefore, it is prayed that the amended petition be 
dismissed and the appeal denied. 

(Signed) C. M. CHAREST, 

i General Counsel, 

Bureau of Internal Revenue. 

Of Counsel: 

NATHAN GAMMON, 

VERNON F. WEEKLEY, 

Special Attorneys, Bureau of Internal Revenue. 

NG/bj 2/11/33. 

16 [Stamp:] United States Board of Tax Appeals. 
Filed Apr. 8,1931. 

United States Board of Tax Appeals 
Docket No. 55740. 

J. J. O’Laughlin, Petitioner, 


Commissioner of Internal Revenue, Respondent. 


Petition. 


The above-named petitioner hereby petitions for a rede¬ 
termination of the deficiency of $1,820.21, in income taxes 
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for the years 1927 and 1928 as set forth by the! Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
(IT:AR.-D-1-HCF-60D) dated February 7, 1931,land as a 
basis of its proceeding alleges as follows: 

1. Petitioner is a resident of the United States^ with his 
principal address at 1028 Monroe Street, River Fbrest, Illi¬ 


nois. 

2. The notice of deficiency, a copy of which is! attached 
and marked Exhibit “A”, purports to have been mailed to 
petitioner on February 7, 1931. 

3. The taxes in controversv are income taxes for the 
calendar years 1927 and 1928, and the amount in dispute is 
approximately $1,800.00. 

4. The determination of tax set forth in said notice of defi¬ 
ciency is based upon the following errors: 

(a) The respondent erred in adding to petitioner’s tax¬ 
able income the sums of, to-wit, $18,694.56 in 1927 and 
17 $4,745.13 in 1928, representing amounts disbursed by 

him as agent for the A. C. O’Laughlin Company and 
Limestone Products Company. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) During the said year the Limestone Products Com¬ 
pany and the A. C. O’Laughlin Company, of which Com¬ 
panies the petitioner was an employee, expended! sums of 
money in securing business, through other than the Com¬ 
panies salesmen; said expenditures were as follow^: 

A. C. O’Laughlin Company, 1927—$16,577.43; 1928, $2,- 
261.38, Limestone Products Company, 1927—$£,117.13; 
1928, $2,483.75, 

these sums of money being turned over to the petitioner and 
disbursed by him. As these sums never came into ithe pos¬ 
session of the petitioner for his individual use anfl enjoy¬ 
ment, they were not properly part of the petitioner’s tax¬ 
able income. 

Wherefore, the petitioner prays that this Board may hear 
the proceeding and redetermine petitioner’s correct tax 
liability, including the amount, if any, by which petitioner 
has overpaid his taxes. 

J. J. O’LAUGHLIN, 

Petitioner. 
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18 State of Illinois, 

County of Cook, ss: 

J. J. O’Laughlin, being duly sworn, states that he is the 
above-named !petitioner; that he has read the foregoing 
petition, or had the same read to him, and is familiar with 
the statements contained therein, and that the facts stated 
are true, except as to those facts stated to be upon informa¬ 
tion and belief, and those facts he believes to be true. 

1 J. J. O’LAUGHLIX. 

Subscribed and sworn to before me this 6th dav of April, 
A. D. 1931. 

[seal.] THOS. D. BERRY, 

Notary Public. 


19 NP-2-26-28 

Treasury Department 
Washington 

Office of 

Commissioner of Internal Revenue 


Address reply to Commissioner of Internal Revenue and 
refer to 

Mr. J. J. 0 ’Laughlin, 

1028 Monroe Street, 

River Forest, Illinois. 

Sir: 

You are advised that the determination of your tax lia¬ 
bility for the vears 1927 and 1928 discloses a deficiency of 
* •/ •/ 

$1,820.21 as shown in the statement attached. 

In accordance with section 274 of the Revenue Act of 1926 
and section 272 of the Revenue Act of 1928, notice is hereby 
given of the deficiency mentioned. Within sixty days (not 
counting Sunday as the sixtieth day) from the date of the 
mailing of this letter, you may petition the United States 
Board of Tax Appeals for a redetermination of your tax 
liabilitv for the vears in which a deficiencv is disclosed. 
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However, if you do not desire to petition, ypu are re¬ 
quested to execute the enclosed agreement foriji and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT :C :P-7. Tliejsigning of 
this agreement will expedite the closing of your returns by 
permitting an early assessment of any deficiency and pre¬ 
venting the accumulation of interest charges, siice the in¬ 
terest period terminates thirty days after filing tfye enclosed 
agreement, or on the date assessment is made, whichever is 
earh’er; whereas if no agreement is filed, interest will ac¬ 
cumulate to the date of assessment of the deficiency. 

Respectfullv, 

DAVID BURNET, 

Commissioner. 

By J. C. WILMER f 

Deputy Commissioner. 

i 

Enclosures: Statement, Form 882, Form 870. 

20 Statement. 

IT :AR :D-1. I 

HCP-60D. I 


In re Mr. J. J. O’Laughlin, 1028 Monroe Streep, River 

Forest, Illinois. 


Tax Liability. 

Years. Tax Liability. Tax Assessed. Deficiency. 

1927 .$1,666.65 $67.45 $1,599.20 

1928 . 298.40 77.39 221.01 

Total.$1,965.05 $144.84 j $1,820.21 


The report of the internal revenue agent in charge at Chi¬ 
cago, Illinois, a copy of which was furnished ybu, is ap¬ 
proved and is hereby made a part of this letter j with the 
exceptions noted below. 

Computation of Tax. 


1927. 

Net income reported. 

Add: 

Commissions . 

Net income adjusted.. 

2—6494a 


$|l2,277.00 

| 

18,694.56 

$(30,971.56 
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Explanation of Items Changed. 

The net income of $12,077.00 shown in the retained copy 
of the return is $12,277.00 in the original return. 


Net income adjusted .$30,971.56 

Less: 

Dividends .$3,812.00 

Exemption and Credit. 4,700.00 8,512.00 


Balance subject to normal tax . $22,459.56 

Normal tax on $4,000.00 at lV- 2 %. 60.00 

Normal tax on $4,000.00 at 3%. 120.00 

Normal tax on $14,459.56 at 5%. 722.98 

Surtax on $30,971.56. 957.72 


Tax on net income.$1,860.70 

Brought forward.$1,860.70 

Less: 

Earned income credit. $191.25 

Income tax paid at source. 2.80 194.05 


Total tax assessable.$1,666.65 

Tax previously assessed .. 67.45 


Deficiency in tax 


$1,599.20 


1928. 

No change in internal revenue agent’s report. 

Careful consideration has been accorded your protest 
dated November 22, 1930 in connection with the findings of 
the examining officer, and the information submitted at a 
conference held in the office of the internal revenue agent 
in charge. 

Due to the fact that the statute of limitations will pres¬ 
ently bar anv assessment of additional tax against vou for 
the years 1927 and 1928, the Bureau will be unable to afford 
you an opportunity under the provisions of article 1211 of 
Regulations 69 and/or article 451 of Regulations 74 to dis¬ 
cuss your case before mailing formal notice of its determi¬ 
nation as provided by section 274(a) of the Revenue Act of 
1926 and/or section 272(a) of the Revenue Act of 1928. It 
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I 

is, therefore, necessary at this time to issue t!his formal 
notice of deficiency. i 

22 [Stamp:] United States Board of Tajc Appeals. 
Filed Sep. 8, 1931. 

United States Board of Tax Appeals.j 



Now comes the Commissioner of Internal Revenue, the 
respondent herein, by his attorney, C. M. Chareslt, General 
Counsel, Bureau of Internal Revenue, and in answer to the 
petition heretofore filed in this appeal admits andj denies as 
follows: j 

1. Admits the allegations contained in paragraph No. 1. 

2. Admits the allegations contained in paragraph No. 2. 

3. Admits the allegations contained in paragraph No. 3. 

4. (a) Denies that the respondent committed error in the 
determination of the deficiency as alleged in sub-paragraph 
(a) of paragraph No. 4. 

5. (a) Denies the allegations contained in sub-paragraph 
(a) of paragraph No. 5. 

Denies generally and specifically each and every allega¬ 
tion contained in the petition, not hereinbefore ^xpressly 
admitted, qualified or denied, which is contrary jto or in¬ 
consistent with the statements contained in the Notice of 
deficiency, a copy of which is attached to and made a part 
of the petition filed herein. | 

Wherefore, it is prayed that the petition be denied. 

(Signed) C. M. CHARESiT, 
General Counsel, Bureau of Internal R^penue. 

Of Counsel: 

NATHAN GAMMON, 

Special Attorney, 

VERNON F. WEEKLEY, j 

Bureau of Internal Revenue. 

bj 9/7/31. 
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23 [Stamp:] U. S. Board of Tax Appeals. Filed Feb. 
6, 1933. 

United States Board of Tax Appeals. 

Docket No. 55740. 

J. J. 0 ’Laughli x, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Amended Petition. 

The above-named petitioner hereby petitions for a re¬ 
determination of the deficiency of $1,820.21, in income taxes 

for the vears 1927 and 1928 as set forth bv the Commis- 
•» •» 

sioner of Internal Revenue in his notice of deficiency 
(IT :AR :D-1-HCP-60D) dated February 7, 1931, and as a 
basis of its proceeding alleges as follows: 

1. Petitioner is a resident of the United States, with his 
principal address at 1028 Monroe Street, River Forest, 
Illinois. 

2. The notice of deficiency, a copy of which is attached 
and marked Exhibit “A”, purports to have been mailed 
to petitioner on February 7, 1931. 

3. The taxes in controversy are income taxes for the 
calendar years 1927 and 1928, and the amount in dispute is 
$1,820.21/ 

4. The determination of tax set forth in said notice 
24 of deficiency is based upon the following errors: 

(a) The respondent erred in adding to petitioner’s tax¬ 
able income the sums of, to-wit, $18,694.56 in 1927 and 
$4,745.13 in 1928, representing amounts disbursed by him 
as agent for the A. C. O’Laughlin Company and Limestone 
Products Company. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

(a) During the said year the Limestone Products Com¬ 
pany and the A. C. O’Laughlin Company, of which com¬ 
panies the petitioner was an employee, expended sums of 
money in securing business, through other than the Com¬ 
pany’s salesmen; said expenditures were as follows: 
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A. C. O'Laughlin Companv, 1927—$16,577j43; 1928, 

$2,261.38, ‘ | 

Limestone Products Companv, 1927—$2,117^13; 1928, 

$2,483.75, ‘ j 

those sums of money being turned over to the petitioner and 
disbursed by him. As those sums never came into j;he posses¬ 
sion of the petitioner for his individual use and enjoyment, 
they were not properly part of the petitioner’s taxable 


income. ! 

Wherefore, the petitioner prays that this Boarc^ may hear 
the proceeding and redetermine petitioner’s correct tax 
liability, including the amount, if any, by which jpetitioner 
has overpaid his taxes. 


J. J. O’LAUGHLIN, 

Petitioner. 

25 State of Illinois, 

County of Cook , $$: 

J. J. O’Laughlin, being duly sworn, states t^iat he is 
the above-named petitioner; that he has read the foregoing 
petition, or had the same read to him, and is familiar with 
the statements contained therein, and that the fa^ts stated 
are true, except as to those facts stated to be upon informa¬ 
tion and belief, and those facts he believes to be trike. 

J. J. O’LAUdHLIN. 


Subscribed and sworn to before me this 2 dav of Feb. 
A. D. 1933. 

W. E. JAG^R, 
Notary Public. 

26 Exhibit “A”. 

NP-2-26-28. 


Treasury Department, Washington. 

Office of Commissioner of Internal Revenu^. 

Address Reply to Commissioner of Internal [Revenue 
and refer to 

■ i 

Mr. J. J. O’Laughlin, 

1028 Monroe Street, j 

River Forest, Illinois. 

Sir: 

You are advised that the determination of your tix liabil¬ 
ity for the years 1927 and 1928 discloses a deficiency of 
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$1,820.21 as shown in the statement attached. 

In accordance with section 274 of the Revenue Act of 
1926 and section 272 of the Revenue Act of 1928, notice is 
herebv given of the deficiencv mentioned. Within sixtv 
days (not counting Sunday as the sixtieth day) from the 
date of the mailing of this letter, you may petition the 
United States Board of Tax Appeals for a redetermination 
of vour tax liabilitv for the years in which a deficiencv is 
disclosed. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Washing¬ 
ton, D. C., for the attention of IT:C:P-7. The signing of 
this agreement will expedite the closing of your returns by 
permitting an early assessment of any deficiency and pre¬ 
venting the accumlation of interest charges, since the in¬ 
terest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, 
whichever is earlier; whereas if no agreement is filed, 
interest will accumulate to the date of assessment of the 

deficiencv. 

* 

Respectfully, 

1 DAVID BURNET, 

Commissioner. 

By J. C. WILMER, 

Deputy Commissioner . 


Enclosures: Statement, Form 882, Form 870. 



Statement. 


IT :AR :D-1. 
HCP-60D. 


In re Mr. J. J. O’Laughlin, 1028 Monroe Street, River 

Forest, Illinois. 

Tax Liabilitv. 

m/ 


Years. Tax Liability. Tax Assessed. Deficiency. 

1927 . $1,666.65 $67.45 $1,599.20 

1928 . 298.40 77.39 221.01 


Total .$1,965.05 $144.84 $1,820.21 
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The report of the internal revenue agent jn charge at 
Chicago, Illinois, a cop}’ of which was furnishejd you, is ap¬ 
proved and is hereby made a part of this letterjwith the ex¬ 
ceptions noted below. 

Computation of Tax. 

1927. 


$12,277.00 


Net income reported . 

Add: 

i 

Commissions .i . 18,694.56 


Net income adjusted 


$30,971.56 


Explanation of Items Changed. 

The net income of $12,077.00 shown in the regained copy 
of the return is $12,277.00 in the original retur|n. 


Net income adjusted 
Less: 


$30,971.56 


Dividends ..$3,812.00 

Exemption and credit . 4,700.00 


Balance subject to normal tax 


1 8,512.00 

i 7 

I $22,459.56 


Normal tax on $4,000.00 at 1%% 
Normal tax on $4,000.00 at 3%. 
Normal tax on $14,459.56 at 5% 
Surtax on $30,971.56 . 


60.00 

120.00 

722.98 

957.72 


Tax on net income .I $1,860.70 

28 Mr. J. J. O’Laughlin Statement 

T-v 1 1 J. ^ mmm /n 


Brought forward. 

Less: 

.1 

i 

$1,860.70 

Earned income credit. 

$191.25 


Income tax paid at source. 

. 2.80 

194.05 

Total tax assessable. 


$1,666.65 

Tax previously assessed. 


j 67.45 


$1,599.20 


Deficiency in tax 
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1928. 

Xo change in internal revenue agent’s report. 

Careful consideration has been accorded your protest 
dated November 22, 1930 in connection with the findings of 
the examining officer, and the information submitted at a 
conference held in the office of the internal revenue agent 
in charge. 

Due to the fact that the statute of limitations will pres¬ 
ent I v bar anv assessment of additional tax against vou for 
the years 1927 and 1928, the Bureau will be unable to afford 
yon an opportunity under the provisions of article 1211 of 
Regulations 69 and/or article 451 of Regulations 74 to dis¬ 
cuss your case before mailing formal notice of its deter¬ 
mination as provided by section 274(a) of the Revenue Act 
of 1926 and/or section 272(a) of the Revenue Act of 1928. 
It is, therefore, necessary at this time to issue this formal 
notice of deficicncv. 

29 [Stamp:1 Received Feb. 13, 1933, U. S. Board of 
Tax Appeals. 

[Stain]):] United States Board of Tax Appeals. Filed 
Feb. 13, 1933. 

United States Board of Tax Appeals. 

Docket Xo. 55740. 

J. J. O’Laughlin, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amended Petition. 

Xow comes the Commissioner of Internal Revenue, the 
respondent herein, by his attorney, C. M. Charest, General 
Counsel, Bureau of Internal Revenue, and in answer to the 
amended petition heretofore filed in this appeal admits and 
denies as follows: 

1. Admits the allegations contained in paragraph Xo. 1 
of the amended petition. 

2. Admits the allegations contained in paragraph Xo. 2 
of the amended petition. 
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3. Admits the allegations contained in paragraph No. 3 

of the amended petition. j 

4. (a) Denies that the respondent committed error in 
the determination of the deficiency as alleged in sub-para¬ 
graphs (a) of paragraph Xo. 4 of the amended petition. 

5. (a) Denies the allegations contained in j sub-para¬ 
graph (a) of paragraph Xo. 5 of the amended petition. 

Denies generally and specifically each and ev$rv allega¬ 
tion contained in the amended petition, not hereinbefore ex¬ 
pressly admitted, qualified or denied, which is contrary to 
or inconsistent with the statements contained in the 

30 notice of deficiency, a copy of which is attached to 
and made a part of the amended petition filed herein. 

Wherefore, it is prayed that the amended petition be dis¬ 
missed and the appeal denied. 

(Signed) C. M. CHAREST, 
General Counsel. Bureau of Internal Revenue. 

Of Counsel: 

XATHAX GAMMON, 

VERXOX F. WEEKLEY, 

Special Attorneys, Bureau of Internal Revenue. 

NG/bj 2/11/33 

31 United States Board of Tax Appeals. 

Docket Nos. 55739, 55740. Promulgated July 3jL, 1934. 

Charles J. O’Laughlin, Petitioner, 

v * | 

Commissioner of Internal Revenue, Respondent. 

J. J. 0 ’Laughlin, Petitioner, 

i 

v - i 

I 

Commissioner of Internal Revenue, Respondent. 

Where officers of corporations receive payment^ during 
the taxable years from certain corporations undej* resolu¬ 
tions that such moneys be appropriated to be used in pay¬ 
ment of commissions on various sales made by individuals 
other than the company’s regular salesmen, such payments 
are treated on the books of the companies as payments of 
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commissions made to petitioners, and such payments are 
included by petitioners as err os s income in their income tax 
returns as commissions received and equivalent amounts 
are taken as deductions for commissions paid to others in 
behalf of the corporations and such deductions are dis¬ 
allowed by the Commissioner because not substantiated, 
held, the correctness of the Commissioner’s determination 
is not overcome by testimony that the amounts received 
were spent for or donated to Christmas basket funds, la¬ 
bor unions, prize fights, football games, political organiza¬ 
tions for campaign expenses, and the like, all for the pro¬ 
motion of business of the companies and for maintaining 
their good will. 

Raymond H. Schulz, Esq., for the petitioners. 

Nathan Gammon, Esq., and Vernon F. Veeklev, Esq., for 
the respondent. 

These proceedings, duly consolidated for hearing and 
opinion, are for the redetermination of deficiencies in in- 


come taxes as follows: 

Docket 



Petitioner. 

No. 

Year. 

Deficiency. 

Charles J. O’Laughlin. 


1927 

$1,646.07 


55730 

192S 

6,252.78 

J. J. O’Laughlin. 

. 55740 

1927 

1.599.20 


55740 

1928 

221.01 


In Docket No. 55739 it is alleged that the respondent 
erred in adding to petitioner’s taxable net income the 
amounts of $19,438.76 in 1927 and $48,165.41 in 1928, rep¬ 
resenting amounts disbursed by him as agent for the Cen¬ 
tral Lime & Cement Co. 

32 In Docket No. 55740 it is alleged that the respond¬ 
ent erred in adding to petitioner’s taxable net income 
the amounts of $16,577.43 and $2,117.13, respectively, in 
1927, and $2,261.38 and $2,483.75, respectively, in 1928, rep¬ 
resenting amounts disbursed by him as agent for the A. C. 
O’Laughlin Co. 1 and the Limestone Products Co. 

Findings of Fact. 

The petitioner, Charles J. O’Laughlin, is an individual 
with residence at Oak Park, Illinois. The petitioner, J. J. 
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O’Laughlin, is an individual with residence at Rifer Forest, 
Illinois. | 

In 1927 and 1928 Charles J. O’Laughlin was employed by 
the Central Lime & Cement Co., the A. C. O’Ladghlin Co. 
and the Limestone Products Co. He was secretary of the 
Central Lime & Cement Co. during those years. 

The business of the Central Lime & Cement Co. during 
the years 1927 and 1928 was the retail selling of building 
and paving materials in Chicago and Cook County. Its 
capitalization was $200,000, all the stock being j owned in 
about equal proportions by three O’Laughlini families. 
Charles J. O’Laughlin in those years owned $10,000 worth 
of stock of that company. 

On February 3, 1927, the board of directors of the Cen¬ 
tral Lime & Cement Co. held a special meeting and adopted 

the following resolution: ! 

° I 

Resolved that an amount equivalent to one-fouipth of one 
per cent of the total sales for the year 1927 be appropriated 
to be used in payment of Commissions on various sales 
made by individuals other than the Company’^ regular 
salesmen. 

Resolved Further that the Treasurer be authorized to 
have checks drawn from time to time during the year to 
M. J. O’Laughlin and Chas. J. O’Laughlin who will in turn 
make payments to the proper parties in connection with 
each sale. I 

i 

On February 16, 1928, the board of directors of j the Cen¬ 
tral Lime & Cement Co. held a special meeting and adopted 
a resolution similar to the 1927 resolution shown above. 

The Central Lime & Cement Co. paid to Charles J. 
O’Laughlin $19,438.76 in 1927 and $48,165.41 in 1928. Those 
amounts were not received by Charles J. O’LaugJilin in a 
lump sum, but by a series of payments by checks. The 
company never asked him to return the amounts, there was 
no understanding that he owed those amounts to the com¬ 
pany and there was no agreement that he shoulp return 
those amounts to the company, or any part thereof.j He has 
never made any accounting to the Central Lime &| Cement 
Co. as to those amounts or either of them and he was 
33 never asked to make such accounting. Neither! Charles 
J. O ’Laughlin nor the company has any record of the 
individual amounts which O’Laughlin claims he disbursed 
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for the company's benefit. The company does, however, 
have a record of the amounts which it advanced to him. 
The Central Lime & Cement Co. carried those amounts in a 
commission account and they were treated as payments of 
commissions to Charles J. O'Laughlin. 

In explanation of the payments made for the year 1927, 
the Central Lime & Cement Co. wrote the collector of in¬ 
ternal revenue at Chicago, Illinois, on December 3, 1928, 
‘‘In Re: Personal Income Tax Return of Chas. J. O'Laugh¬ 
lin for Year 1927’', as follows: 

Tn line with your request, we are attaching hereto copy of 
a Resolution duly made and adopted by the Central Lime Sz 
Cement Company providing for an amount of $19,438.76, 
which was paid by this Company to Chas. J. O’Laughlin, 
its Secretarv, during the calendar vear 1927. This 
amount was in addition to his salary and was of no 
benefit to him as it was disbursed bv him to other indi- 
viduals in amounts ranging from $10.00 to $500.00, for 
Commissions on Sales. [Emphasis supplied.] 

He is not in a position to furnish a statement as to whom 
this money was paid as the Company did not require a re¬ 
port from himi and therefore no accurate record was kept. 
The amount in question was paid to him during the year, 
as follows, and:our books will verify these figures: 

1927: 

March ... 7,700.00 

April ... 2,000.00 

June.' . . . •. 1,000.00 

Nov.j. 6,438.76 

Dec. .• . 2,300.00 

-$19,438.76 

Before the return under examination was made last 
March, our Auditor called at your office and interviewed one 
of your representatives, Mr. Calvin J. Mabry, with refer¬ 
ence to this item of Commissions, and the Company’s return 
as well as its Officers individual returns were prepared ac¬ 
cording to his instructions. 

Yours verv truly, 

CENTRAL LIME & CEMENT COMPANY 

Bv-. 
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Charles J. O’Laughlin did not keep any record! or list of 
his alleged expenditures, the amounts, or the dat^s of pay¬ 
ments. The only commission that he remembers baying out 
of said amounts was 10 cents a yard on the sale of 2,000 
yards of stone for secondary roads, but he does not give the 
year in which that payment was made. 

In his income tax return for the year 1927 Charles J. 
O’Laughlin included in income, as commissions, jfrom the 
Central Lime & Cement Co., in addition to salary from that 
company, the amount of $19,438.76, and claimed that 
amount as a deduction as “commissions paid out.” 
34 His explanation in his return as to this deduction 
was as follows: 

i 

As per agreement with Central Lime & Cement Co., this 
amount was paid to me and was disbursed by me for them 
and covers commissions to various individuals fo}* busines 
secured for said Central Lime & Cement Compamj. 

In his income tax return for 1928 Charles J. O’jLaughlin 
included as commissions from the Central Lime & Cement 
Co., in addition to salary from that company, th4 amount 
of $48,165.41, and claimed this amount as a deduction as 
“commissions paid” in the same way as shown ajbove for 
1927. " I 

Charles J. O’Laughlin testified he treated these [amounts 

V ' 

in this manner in his returns because a revenue agent, 
named Charles J. O’Laughlin in his testimony, wh^> was at¬ 
tached to the collector’s office and to whom he hac^ applied 
for a ruling, informed him that he should report the 
amounts in his returns as income and then take thein as de¬ 
ductions. Such agent did not inform him as to whether it 
would be necessary to have receipts or records to plrove the 
deductions. 

In the statement attached to the deficiency notice dated 
February 7, 1931, which is the basis for the petitiojn in the 
proceeding in Docket Xo. 55739, the respondent stated as 
follows: 

i i 

The report of the internal revenue agent in charge at 
Chicago, Illinois, a copy of which was furnished yoh, is ap¬ 
proved and is hereby made a part of this letter withjthe fol¬ 
lowing exception: The amount of tax previously assessed 
on the 1927 return was $59.20 instead of $61.23. 
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In the report of the internal revenue agent in charge 
dated September 29, 1930, the deduction of $19,438.76 
claimed by the petitioner in his return for the year 1927 was 
disallowed, with the following explanation: 

This represents various amounts paid at various dates to 
various persons in currency, but no data has been pro¬ 
duced in suppprt of these payments as claimed. 

This amount was paid to taxpayer by Central Lime & 
Cement Co. for use in paying various commissions to per¬ 
sons securing business for them. 

In the revenue agent’s report the deduction of $48,165.41 
claimed by the petitioner on his return for the year 1928 
was disallowed, with an explanation similar to that given 
for 1927. 

The business of the A. C. O’Lauglilin Co. during 1927 and 
1928 was the producing, manufacturing, and selling, at 
wholesale, of crushed limestone. 

On January 15, 1927, the board of directors of the A. C. 
O’Laughlin Co. held a special meeting and adopted the fol¬ 
lowing resolution: 

Resolved that an amount equivalent to Nineteen cents per 
cubic yard onj the Indiana shipments for 1927 be appro¬ 
priated, to be used in payment of commissions on 
35 various sales made bv individuals other than the 
Company’s regular salesmen. 

Resolved further that the Treasurer be authorized to 
have checks drawn from time to time during the vear to 
J. J. O’Laughlin who will in turn make payments to the 
proper parties in connection with each sale. 

On January 16, 1928, the board of directors of the A. C. 
O’Laughlin Co. held a special meeting and adopted a resolu¬ 
tion similar to the 1927 resolution shown above. 

The petitioner, J. J. O’Laughlin, during 1927 and 1928 
was sales man-ger of the A. C. O’Laughlin Co., but was 
not an officer of that company. During 1927 he received 
from the A. C. O’Laughlin Co. the amount of $16,577.43, 
and in 1928 he received $2,261.38. He received this money 
by checks from time to time as he called upon the company 
for them. He did not keep a record of the alleged expendi¬ 
tures by him for the A. C. 0 ’Laughlin Co. in the years 1927 
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and 1928 and he does not remember to whom he niade those 
alleged payments, the amounts, or the dates of j payment. 
Xone of the money so received was paid out % him as 
commissions on sales. 

No one connected with the A. C. O’Laughlin! Co. ever 
asked him to return or refund any part of the! amounts 
paid to him and there was no agreement that jie should 
return any of it. The disbursements of those aipounts to 
J. J. O’Laughlin appear on the books of the A. C. p’Laugh- 
lin Co. in the commission account as commissions paid to 
him. | 

The business of the Limestone Products Co. during 1927 
and 1928 was the manufacturing and selling, at wholesale, 
of ground limestone for specialties. 

The board of directors of the Limestone Products Co. 
held a special meeting on February 7, 1927, and adopted 
the following resolution: 

Resolved that an amount equivalent to twenty pents per 
ton of the total sales for the year 1927 be appropriated to 
be used in payment of commissions on various spies made 
by individuals other than the Company’s salesmenL 

Resolved further that the Treasurer be authorized to 
have checks drawn to J. J. O’Laughlin, who will in turn 
make payments to the proper parties in connection with 
each sale. 

i 

i 

The board of directors of the Limestone Products Co. 
held a special meeting on February 6, 1928, and adopted a 
resolution similar to the 1927 resolution shown above. 

During 1927 and 1928 the petitioner, J. J. 0 ’lLaughlin, 
was vice president and treasurer of the Limestone Prod¬ 
ucts Co. At the end of 1927 he received from that company 
$2,117.13 and at the end of 1928 he received $2,483^75. 

Xo one connected with the Limestone Products Co. has 
ever asked him to return or refund any portion of the 
36 amounts which he received from that company, and 
there was no agreement that he should retiurn anv 
portion of those amounts. He has no records frotn which 
lie can say what amount he paid to any person at ajny time. 

The petitioner, J. J. O’Laughlin, duly executed! and ac¬ 
knowledged his income tax return for 1927. Therein he 
included as commissions received from the A. C. O’pauglilin 
Co., in addition to salary from that company, the amount 
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of $16,577.43. He also included therein as commissions 
received from the Limestone Products Co., in addition to 
salary from that company, the amount of $2,117.13. He 
therein claimed deductions in those amounts, assigning 
therein the following reasons: 


= 15 $16,577.43 as per agreement with A. C. O’Laughlin 
Co. this amount was paid to me and was disbursed by me 
for them and covers commissions to various individuals for 
business secured for said A. C. O’Laughlin Co. 

=15 $2,117.13 as per agreement with Limestone Prod¬ 
ucts Co. this amount was paid to me and was disbursed by 
me for them and covers commissions to various individuals 
for business secured for said Limestone Products Co. 


J. J. O’Laughlin duly executed and filed his income tax 
return for the year 1928. Therein he reported as commis¬ 
sions received from the A. C. O’Laughlin Co., in addition 
to salary from that company, the amount of $2,261.38. He 
also reported as commissions from the Limestone Products 
Co., in addition to salary from that company, the amount 
of $2,483.75 and claimed deductions in those amounts, as¬ 
signing the same reasons as shown above for 1927. 

J. J. O’Laughlin testified he treated those items in his 
returns in the manner described above because of informa¬ 
tion which lie had received from Charles J. O’Laughlin, 
who had had conversations in this regard with an internal 
revenue agent. 

In the statement attached to the notice of deficiencv dated 
February 7, 1931, which is the basis of the petition in 
Docket No. 55740, the respondent stated with regard to 
both the vears 1927 and 1928: ■ 


The report of the internal revenue agent in charge at 
Chicago, Illinois, a copy of which was furnished you, is 
approved and is hereby made a part of this letter with the 
exceptions noted below. [Exceptions not material.] 


In the report of the internal revenue agent in charge 
referred to above, dated September 29, 1930, there is the 
following statement with regard to the year 1927: 

(a) Deductions for commissions as shown on line 16 of 
return has been disallowed in full amount of $18,694.56. 

This amount represents various amounts paid at vari- 
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ous dates to various persons, and in currency, but no data 
has been produced to show to whom, in what ajmounts or 
date these items of payments were made. 

37 $16,577.42 of this amount was received by the tax¬ 

payer from A. C. O’Laughlin Co. and $2,117.13 from 
the Limestone Products Company to be disbursed for them 
by the taxpayer. 

******* 

There is contained therein a similar statement wfth regard 
to the year 1928. 

Opinion . 

Black: 

The problem presented in these proceedings i(s whether 
the respondent erred in including in gross income and 
disallowing as deductions therefrom the six amounts set out 
in our findings, totaling $91,043.86. The position of the 
petitioners is that they derived no gain or income from the 
receipt of the several amounts in question, for the reason 
that, as petitioners contend, such amounts were the prop¬ 
erty of the particular corporation which advanced them, 
and were received by each petitioner merely as the agent 
for such corporation. On that ground petitioners contend 
they should never have reported the amounts in question as 
income or claimed them as deductions in their 11027 and 
1928 income tax returns, and that whether such| amounts 
constituted deductible expenditures of the corporation is 
not before the Board. The position of the respondent is 
that petitioners have failed to overcome the prima facie 
correctness of his determination that the amount.^ in ques¬ 
tion were income to petitioners and not deductible as 
claimed bv them on their returns. 

In view of the facts recited in considerable detail in our 
findings of fact, we must conclude that respondent was 
justified in including in petitioners 7 gross incomes 1 , amounts 
which they received during the taxable years from! corpora¬ 
tions by which they were employed and which werg charged 
on the books of the corporations as commission^ paid to 
petitioners. We do not think petitioners have offered suf- 

3—6494a ! 
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ficient evidence to justify us in taking these amounts out of 
"Toss income. The burden rests upon the petitioners to 
prove either that these amounts were not income to them 
or that thev were entitled to take them as deductions from 
their gross incomes. This is true regardless of the fact 
that the Commissioner may have proceeded upon a wrong 
theory in arriving at his determination (Edgar M. Carn- 
rick, 21 B.T.A. 12, 24; Altschul Tobacco Co. v. Commis¬ 
sioner (C.C.A., 5th Cir.), 42 Fed. (2d) 609, 610; Reinecke 
v. Spalding, 280 IT. S. 227), or that he used incorrect 
methods of computation or incorrect methods or hypotheses 
in arriving at his determination, BishofF v. Commissioner 
(C. C. A., 3d Cir.), 27 Fed. (2d) 91; Helen Pitts Parker, 
14 B. T. A. 1185,1197; Jacob F. Brown, 18 B. T. A. 859, S67 ; 
Uneasville Mfg. Co., 19 B. T. A. 920, 927; Atlanta Casket 
Co. v. Rose (C. C. A., 5th Cir.), 22 Fed. (2d) 800; 
38 Anderson v. Farmers Loan & Trust Co. (C. C. A., 2d 
Cir.), 241 Fed. 322; Benedict Crowell v. Commis¬ 
sioner (C. C. A., 6th Cir.), 62 Fed. (2d) 51. 

The testimony of petitioner Charles J. O'Laughlin is to 
the effect that the resolutions set out in our findings were 
passed by the several boards of directors on the dates indi¬ 
cated; that the amounts of $19,438.76 and $48,165.41 were 
furnished him by the Central Lime & Cement Co. 4 4 to pro¬ 
mote new business and to maintain good will”; that he paid 
out all of those sums for that purpose; that he did not retain 
anv of this monev for himself; that some of the money 
was spent for or donated to Christmas basket funds, labor 
unions, prize fights, football games, banquets, and political 
organizations for campaign purposes; that he kept no rec¬ 
ord or list of any expenditure; that he did not know to 
whom he made anv of the payments, or the amounts or 
dates thereof; that “it was all spent for the benefit of the 
Central Lime and Cement Company”; that he made such 
expenditures merely as the agent for the Central Lime & 
Cement Co.; and that he “never paid anything over $1,500 

or more in anv one rear to anv one man.” The testimony 

• * * * 

of petitioner John J. (VLaughlin was substantially the 
same as that of petitioner Charles J. O’Laughlin, except 
that it dealt with the amounts received by him from the 
other two corporations. We quote a part of the testimony 
of John J. O’Laughlin, as follows: 

Q. Tell the Court as much as you can remember of the 
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various classes and types of payments made by ybu and the 
method of making- those payments. A. The sales of this 
company were made within a radius of 150 miles jfrom Chi¬ 
cago. The major portion of them was in the northern tier 
of counties of Indiana known as the Calumet industrial 
district. For the most part, expenses in connection with 
promotion of those sales were confined to politick, political 
contributions, entertainment of customers, directlv and in- 
directly, and service in the way of expediting shipments. 
In this area there is a great number of political subdivi¬ 
sions, cities, towns, villages, counties and townships, and 
the officials are changed very rapidly, every Uvc\ years in 
most cases. A considerable portion of this promotion 
monev went for the election of those officials. Ifntertain- 
ments, such as road conventions, contractors’ conventions, 
and entertaining at various world series baseball games 
and football games and prize fights, and occasionally thea¬ 
tres and dinners. A small part was probably paid| for serv¬ 
ices, but as I have mentioned—service in the way bf special 
movement of cars and trains. I believe that covers about 
as much in a general wav as I can recall. 

i 

i 

* * # # # * i * 

Q. Are you able to state what portion of those amounts 
was paid for political campaign contributions and >jvhat pro¬ 
portion for Christmas presents, to expedite shipments, base¬ 
ball tickets, or any other purpose? A. No, I cannot. I 
would say that the political contributions was th<f greater 
amount. Further than that I could not say. 

Q. You would not attempt to segregate those ? rom the 
amounts paid for entertainment or expediting ship- 
39 ments? A. No. I could not establish the ratio there. 

Q. Were any of those amounts paid for commis¬ 
sions? A. No, I think not. 

I 

On this showing petitioners ask us to hold in thejir favor. 
Of course if petitioners had made a proper showing that, 
after receiving certain commissions due others, thejv in turn 
paid them out to other individuals as commissions for sales 
which such other individuals had actually made for the 
companies, there would have been no justification for in¬ 
cluding the amounts in petitioners’ income. Under such 


36 


CHARLES J. o'LAUGHLIN VS. 


circumstances thev would have been merelv the conduit 
through which such payments passed. Dubiske v. Commis¬ 
sioner, 58 Fed. (2d) 51; Herbert Choynski, 14 B. T. A. 9. 
But thev made no satisfactory showing of that kind. It is 
clear that the monev was not disbursed bv them as commis- 
sions to others. 

Petitioners at the hearing and in their briefs laid a great 
deal of stress on the fact that the reason they made out 
their income tax returns the way they did, reporting the 
amounts received as commissions paid to them and taking 
equal amounts of deductions for commissions paid out by 
them, was because they were instructed by a representative 
of the collector of internal revenue to do it that way. No 
representative of the collector of internal revenue was 
present at the hearing and testified that he gave any such 
instructions, but, assuming that he did so, it seems clear 
that it was upon a representation made to him that these 
amounts were paid to petitioners as commissions, to be paid 
in turn by them to other individuals as commissions for 
sales made by them for the companies. 

All the documentary evidence in these proceedings seems 
to make it clear that the corporations represented all along 
to the Government that these amounts were paid to peti¬ 
tioners as commissions and disbursed bv them to others as 
commissions for sales made in behalf of the companies. In 
the first place the corporations charged the amounts on 
their books as commissions. The petitioners returned the 
amounts on their income tax returns as commissions re¬ 
ceived and then took deductions of equivalent amounts for 
commissions paid out to other individuals for sales made 
for the companies. 

In a letter to the collector of internal revenue at Chicago, 
Illinois, shown in our findings of fact, one of the corpora¬ 
tions, the Central Lime & Cement Co., represented that 
petitioner Charles J. O’Laughlin had used the money paid 
to him to pay i i to other individuals in amounts ranging 
from $10 to, $500 for commissions on sales.” Was that 
true? Evidently not, for Charles J. O’Laughlin testified at 
the hearing that the greater part of the amounts paid out 
by him was for very different purposes than commissions 
on sales. 

When the Central Lime & Cement Co., of which petitioner 
Charles J. O’Laughlin was the secretary, wrote to 
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40 the collector of internal revenue at Chicagp, Illinois, 
as shown above, concerning these payments, it did 
not inform the collector that the money was disbursed bv 
O’Laughlin for Christmas basket funds, labor unions, prize 
fights, foot ball games, political organizations, icampaign 
expenses, and the like, as testified to at the hearing. What 
the letter did sav was that the amounts were disbursed bv 

* j 

O’Laughlin “for commissions on sales.” 

If it was not the desire to conceal something froi^i the Gov¬ 
ernment, why was not a frank disclosure made? j 

Petitioner John J. O’Laughlin testified at the hearing, as 
we have already pointed out, that so far as he recalled none 
of the amounts paid him by the companies were paid out by 
him as commissions on sales. 

In view of this testimonv it is our conclusion thht the evi- 
deuce is not sufficient to overcome the prima facile correct¬ 
ness of the Commissioner’s determination. 

Reviewed bv the Board. Decision will be entered for the 
respondent. 

Morris, Arundell, and Van Fossan dissent. j 

i 

McMahon, dissenting: j 

The decision in these proceedings should b4 for the 
petitioners. 

I quote from the opinion of the majority as follbws: 

The testimony of petitioner Charles J. O’Laughlin is to 
the effect that the resolutions set out in our findings were 
passed by the several boards of directors on the dates in¬ 
dicated; that tlie amounts of $19,438.76 and $48,165.41 were 
furnished him by the Central Lime & Cement Co. “to pro¬ 
mote new business and to maintain good will”; that he paid 
out all of those sums for that purpose; that he did not retain 
any of this money for himself; that some of the money w'as 
spent for or donated to Christmas basket funjis, labor 
unions, prize fights, football games, banquets and political 
organizations for campaign purposes; that he kept no rec¬ 
ord or list of any expenditures; that he did not know to whom 
he made any of the payments, or the amounts or dates 
thereof; that “it was all spent for the benefit of the Central 
Lime and Cement Company”; that he made such 1 expendi¬ 
tures merely as the agent for the Central Lime & Cement 
Co., and that he “never paid anything over $1,50Q or more 
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in any one year to any one man.'' The testimony of peti¬ 
tioner John J. O’Laughlin was substantially the same as 
that of petitioner Charles J. O’Laughlin, except that it 

dealt with the amounts received bv him from the other two 

* 

corporations. We quote a part of the testimony of John J. 
O’Laughlin, as follows: 

Q. Tell the Court as much as you can remember of the 
various classes and types of payments made by you and the 
method of making these payments. A. The sales of this 
company were made within a radius of 150 miles from Chi¬ 
cago. The major portion of them was in the north- 
41 ern tier of counties of Indiana known as the Calumet 
industrial district. For the most part, expenses in 
connection with promotion of those sales were confined to 
politics, political contributions, entertainment of customers, 
directly and indirectly, and service in the way of expediting 
shipments. In this area there is a great number of political 
subdivisions, cities, towns, villages, counties and townships, 
and the officials are changed very rapidly, every two years 
in most cases. A considerable portion of this promotion 
monev went for the election of those officials. Entertain- 
ments, such as road conventions, contractors’ conventions, 
and entertaining at various world series baseball games and 
football games and prize fights, and occasionally theatres 
and dinners. A small part was probably paid for services, 
but as I have mentioned—service in the way of special 
movement of cars and trains. I believe that covers about 
as much in a general wav as I can recall. 

o ♦ 
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Q. Are you able to state what portion of those amounts 
was paid for political campaign contributions and what pro¬ 
portion for Christmas presents, to expedite shipments, base¬ 
ball tickets, or any other purpose? A. Xo, I cannot. I 
would say that the political contributions was the greater 
amount. Further than that I could not say. 

Q. You would not attempt to segregate those from the 
amounts paid for entertainment or expediting shipments? 
A. Xo. I could not establish the ratio there. 

Q. Were any of those amounts paid for commissions? 
A. Xo, I think not. 
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On this showing petitioners ask us to hold in their favor. 
Of course if petitioners had made a proper shewing that, 
after receiving certain commissions due others, they in 
turn paid them out to other individuals as comnjiissions for 
sales which such other individuals had actually made for 
the companies, there would have been no justification for 
including the amounts in petitioners’ income, tinder such 
circumstances they would have been merelv the conduit 
through which such payments passed. Dubiske v. Com¬ 
missioner , 58 Fed. (2d) 51; Herbert Clioynski, 14]B. T. A. 9. 


Thus, the majority opinion rejects undisputed testimony 
of two unimpeached witnesses, which clearly establishes 
that the petitioners were “merely the conduit through 
which such payments passed .” 

The test here set forth by the majority opinion is whether 
the petitioners received from and paid out for the corpora¬ 
tion “commissions” due others for sales already made by 
others. This test is too restricted. The true test [is whether 
the amounts in question constitute income of the petitioners. 
In Ford v. Commissioner , 51 Fed. (2d) 206, thejcourt laid 
down a test as follows: 


The true normal criterion to be applied in this 
class of case is the actual receipt and retention during the 
year in question of what was then considered to be income , 
not whether the taxpayer exposed himself to possible per¬ 
sonal liability. [Emphasis supplied.] 

In the instant proceedings, under the undisputed, unim¬ 
peached, unequivocal proof, none of the amount |s in ques¬ 
tion or any part thereof was retained by petitioners dur¬ 
ing the years in question or at any time and fione of it 
“was then considered to be income.” There is no 
42 evidence in the record in these proceedings to sus¬ 
tain a finding or a conclusion to the contrary. 

The majority opinion, in the last analysis, comijnits error 
in grounding with undue stress its holding upon the use 
that was made of the term “commissions”, and jmore em¬ 
phatically upon the use that was made of that term in 
the book entries of the corporations, which are entities sep¬ 
arate, apart, and distinct from the petitioners. | The ma¬ 
jority opinion, under all the facts and circumstances, would 
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be in error even if it had been shown that the term “com¬ 
missions” had been used by the petitioners in personal book 
entries of their own, rather than in the book entries of the 
corporation shown by the proof. 

In Doyle v. Mitchell Bros. Co., 247 U. S. 179, the United 
States Supreme Court said: 

nor is the result altered bv the mere fact that 
the increment of value had not been entered upon plaintiff’s 
books of account. Such books are no more than evidential, 
being neither indispensable nor conducive. The decision 
must rest upon the actual facts, which in the present case 
are not in dispute. LEmphasis supplied.] 

In James William Everhart, 26 B. T. A. 318, we said: 

The petitioner purchased an interest or participation and 
set up the investment on his own records as a personal in¬ 
vestment of $20,000 in behalf of his father, his brother and 
himself. He testified that he did not raise any question 
about the propriety of the amount of $10,000 being treated 
as a commission on the memorandum sent to him by the 
company because he presumed he teas only being charged 
for the amount he had paid for the interest. 

We have no information as to whether or not the memo¬ 
randum sent to the petitioner by the company, as well as 
the information certificate Form 1099, reflected the com¬ 
pany’s book entries. However, even if so, book entries are 
not conclusive and income is to be determined from actual 
facts. B. B. Jones, 18 B. T. A. 1225, and cases cited therein. 

In Luther Elkins, 12 B. T. A. 1058, the petitioner, a mem¬ 
ber of a joint adventure in the development of certain oil 
wells, purchased 100 units, each unit representing an un¬ 
divided 1/5000 interest in land. These units had been sold 
for $100 per unit to others, but the cost of selling was equal 
to 50 per cent of the selling price. The petitioner tendered 
his check for $5,000 in payment of the 100 units, but the 
bookkeeper advised him that it ivould be better to have 
the books show a purchase at $100 per unit and that the 
petitioner should offer his check for $10,000 and the book¬ 
keeper would immediately return $5,000. This was done 
and reflected on the books as commissions paid. The Board 
in that case held that such bookkeeping transaction did 
not give rise to income or change the true facts of the 
case. [Emphasis supplied.] 
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Thus, the entry in books of account of items as “Com¬ 
missions” token they are, in fact, not “commissions”, like 
other shortcomings or errors in book entries, are not indis¬ 
pensable or conclusive; and book entries are open to ex¬ 
planation and must yield to the facts as to whdt actually 
happened as appears from the undisputed, unim- 
43 peached evidence such as ice have here, and this is 
especially true where the books in question are, as 
here, not the books of the persons producing the evidence 
in explanation of the book entries. It follows that what 
is here said in this respect applies with even greater force 
to other records such as corporate minutes or resolutions. 

I 

What then are the undisputed, actual facts of these 
proceedings in reference to the use of the word “com¬ 
mission” in the books of the corporations, corporate min¬ 
utes or otherwise, in so far as they bear on this question be¬ 
fore us as to whether the amounts in question are jincome of 
the petitioners? As appears from the resume of testimony 
of the petitioners and from the testimony of| John J. 
O’Laughlin herein quoted from the majority opinion, and 
from other parts of the majority report, a small portion of 
the amounts in question was “commissions” in the most re¬ 
stricted sense and all of them were received from the cor¬ 
porations by the petitioners and by them paid out to others 
for and in behalf of the corporations to promote! the sales 
of the corporation by creating good will and otherwise as 
detailed in the evidence. 

In Black’s Law Dictionary (2d ed.), at p. 5, the term 
“commissions” is defined as follows: 

Commissions: The compensation or reward }}aid to a 
factor, broker, agent, bailee, executor, trustee, receiver, etc., 
when the same is calculated as a percentage on the amotmt 
received or expended. [Emphasis supplied.] I 

All the amounts in question were by the resolution of the 
corporation authorizing the expenditures limited to a speci¬ 
fied “percentage” or proportion of the volumes of sales 
and when an amount was thus paid out it was used as or for 
something in the nature of a “reward” to others for past, 
present, or prospective performance. It is apparent that 
the term “commissions” was used for lack of a better term 
and no harm was done to anyone. Everyone Concerned 


42 


CHARLES J. o’lAUGHLIN VS. 


understood the use that was being made of it. No one was 
misled. It is elementary that taxation is eminently practi¬ 
cal; and hence practical considerations must control in deal¬ 
ing with it. Notwithstanding the use made of the term “com¬ 
missions” in the book entries and otherwise, we now know 
just what was actually done with the amounts in question 
and that they were not income to the petitioners. In any 
event, the use which was made of the term “commissions” 
as appears from all of the proof in these proceedings cannot 
create income to the petitioners. 

It must be borne in mind that the amounts in question in 
these proceedings consist of money or its equivalent. In 
realitv we are concerned with monev. Whether it be 

» w 

labeled “commissions” or something else is not controling. 

Money was in fact received and paid out by petition- 
44■ crs. This is demonstrated by the proof when we look 

beyond the mere term “commissions” which was 
used. None of this money was retained by petitioners or 
“was then considered to be income.” It was all paid out by 
them for and in behalf of the corporations. Hence, they 
were “merely the conduit through which such payments 
passed.” All of the “showing” made in these proceedings 
is of that kind; and the respondent has made no showing 
whatever to the contrary. 

The petitioner J. J. O’Laughlin, testified in part as 
follows; 


Q. I would like to ask two more questions. You testified 
that you paid out in 1927 $16,577.43 received from the A. C. 
O’Laughlin Company and $2,117.13 received from the Lime¬ 
stone Products Company, and that you paid out $2,161.30 
received from i the A. C. O’Laughlin Company during the 
year 192S and $2,433.75 received from the Limestone Prod¬ 
ucts Company during 1928; were all of those amounts paid 
out by you for and on behalf of the respective companies? 
A. Y"es. 

* Q. Were any of those amounts paid out by you for your 
own personal benefit ? A. No. 

Mr. Schultz: That is all. 

The Member: Were anv of them retained bv vou for 
your personal benefit ? 

The Witness: No. 

The petitioner, Charles J. O’Laughlin, testified in part as 
follows: 
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Q. You testified, did you not., that you received from the 
Central Lime & Cement Company in 1927 $19,438.76 and 
from the same company in 1928 $48,165.41? A. That is 
right. j 

Q. Were all of those amounts paid out by you for and on 
behalf of the company? A. Yes, sir. 

Q. Were any of those amounts paid out by yofi for your 
own benefit? A. No, sir. 

Q. Did you retain any of those amounts? A. No, sir. 

This and other testimony of the petitioners, including 
that stated or quoted in the majority opinion, i^s corrobo¬ 
rated as follows. In the report of the internal revenue 
agent in charge, dated September 29, 1930, approved by 
respondent and attached to and made a part of his notice of 
deficiency dated February 7, 1931, addressed to and re¬ 
ceived by the petitioner, J. J. O’Laughlin, which is the 
basis of the petition in Docket No. 55740, there is contained 
a statement with reference to the year 1927 in part as 
follows: 

! 

(a) Deductions for commissions as shown on line 16 of 
return has been disallowed in full amount of $18,694.56. 

This amount represents various amounts paid j it various 
dates to various persons , and, in currency , * * j * 

$16,577.42 of this amount was received by the! taxpayer 
from A. C. O’Laughlin Co. and $2,117.13 from limestone 
Products Co. to be disbursed for them by the taxpayer. 
[Emphasis supplied.] 

; ! 

45 Statements of similar character and import, cover¬ 
ing in the aggregate all of the other amounis in ques¬ 
tion in these proceedings, and all of the years before us, 
were thus approved by the respondent and incorporated in 
his notices of deficiency issued to the petitioners. 

The letter dated December 3, 1928, from the Central Lime 
& Cement Co. to the collector of internal revenue at Chi¬ 
cago, in reference to the amount of $19,438.76 paijd by it to 
Chas. J. O’Laughlin in 1927, states in part as follows: 

This amount was in addition to his salary and \vas of no 
benefit to him as it ivas disbursed by him to ofher indi¬ 
viduals in amounts ranging from $10.00 to $500.00, j 
[Emphasis supplied.] 
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The income tax returns of the petitioners contain state¬ 
ments, covering in the aggregate all of the amounts in ques¬ 
tion, in part as,follows: * * this amount was paid to 

me and teas disbursed bp me for them [the corporation] 
* * V’ [Emphasis supplied.] 

The resolution adopted by the board of directors of the 
Central Lime & Cement Co. on February 3, 1027, authoriz¬ 
ing the expenditure of some of the amounts in question, is 
in part as follows: 

Resolved that an amount equivalent to one-fourth of one 
per cent of the total sales for the year 1927 be appropriated 
to be used in payment of Commissions on various sales 
made by individuals other than the Com party f s re put or 
salesmen. 

Resolved further that the Treasurer be authorized to have 
checks drawn from time to time during the vear to M. J. 
O’Laughlin and Chas. J. O’Laughlin who will in turn make 
payments to the proper parties in connection with each sale. 
[Emphasis supplied.] 

Resolutions similar in character and import were adopted 
by the directors and stockholders of both corporations, cov¬ 
ering in the aggregate all the other amounts in question. 

In passing it may be added that the notices of deficiency 
issued to the petitioners by the respondent, together with 
the statements of the revenue agent, which were approved 
by respondent and attached to and made a part of such 
notices, were properly received in evidence as admissions 
bv the respondent against interest. Davison v. Commis¬ 
sioner , 60 Fed. (2d) 50 (C. C. A., 2d Cir.). 

All of the written evidence, set forth here, not only cor¬ 
roborates the testimony of the petitioners to the effect that 
the amounts in question were not income to them, but it is 
whollv inconsistent with the theorv that thev constituted in- 
come: and all of the evidence in the record is reconsilable 
come: and all of the evidence in the record is reconcilable 
with the view that these amounts were not income to the 
petitioners. All of the evidence is not open to any other 
inference and does not sustain any other conclusion of fact 
or law. The use of the term ‘‘commissions” in the book 
entries and otherwise has been adequately explained in the 
evidence as a whole. The undisputed, unequivocal, positive 
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testimony of petitioners and the evidence i|n the rec- 
46 ord corroborating it should not be rejected or dis¬ 
regarded; and it requires findings and conclusions, 
which have not been made by the majority, to the Effect that 
the amounts in question were not income taxable to the peti¬ 
tioners for the years before us. 

The proceedings of this Board are conducted in accord¬ 
ance with the rules of evidence applicable in courts of 
equity of the District of Columbia. Sec. 907 (a), Revenue 
Act of 1924, as amended by sec. 601, Revenue Act of 1928. 

In Brown v. Peterson, 25 App. D. C. 359, the Coijrt of Ap¬ 
peals for the District of Columbia stated: 

* The law is that positive testimony ljmcontra- 

dicted and not inherently improbable, is prima facie evi¬ 
dence of the fact which it seeks to establish, and the jury is 
not at liberty to disregard it. Crane v. Morris, 6 IPet. 598, 
8 L. Ed. 514; Kelly v. Jackson, 6 Pet. 622, L. Ed. 523; Quock 
Tiny v. United States, 140 U. S. 417, 35 L. Ed. 501 11 Sup. 
Ct. Rep. 733, 851; The City of New York (Alexandre v. 
Mach an) 147 U. S. 72, 31 L. Ed. 84, 13 Sup. Ct. Refl. 211. 

To the same effect is Walker v. Warner , 31 App. D. C. 76. 

In Epremiam v. Ward, 169 Fed. 691, it was stated: 

I 

The court is bound to give credence to uncontradicted 
testimony even from interested persons when it is sub¬ 
stantiated as it was here, and is not inconsistent with well- 
known facts, experience, and reason. 

In Blackmer v. Commissioner, 70 Fed. (2d) 255 (p. C. A. 
2d Cir.), the court said: J 

When the evidence before the Boards as the 
trier of the facts, ought to be convincing, it may not say 
that it is not. Sioux City Stockyard Co. v. Commr., 59 Fed. 
2, 944 (C. C. A. 8); Conrad & Co. v. Commr., 50 Fed. 2, 576 
(C. C. A. 1); Chicago Ry. Equipment Co. v. Blair, 2C) Fed. 2, 
10 (C. C. A. 7). And the Board may not arbitrarily dis¬ 
credit the testimony of an unimpeached taxpayer sb far as 
he testifies to facts. [Emphasis supplied.] 

To the same general effect as the foregoing cases are 
Planters Operating Co. v. Commissioner, 55 Fed. (2d) 583 
(C. C. A., 8th Cir.) and Citrus Soap Co. of California v. 
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Lucas , 42 Fed. (2d) 372 (C. C. A., 9th Cir.). See discussion* 
at page 472 of the opinion in Jewett & Co. v. Commissioner, 
61 Fed. (2d) 471 (C. C. A., 2d Cir.). 

There is no inherent or other improbability in the state¬ 
ments of the witnesses and there is nothing in the record to 
discredit theii] testimony. The evidence fullv and satis- 
factorily explains everything that occurred in so far as 
explanation is essential to decision here. The manner of 
the petitioners in testifying did not give rise to doubts 
of their sincerity or create the impression that they were 
giving a wrong coloring to the facts. At the hearing the 
petitioners appeared to be intelligent, earnest, candid wit¬ 
nesses. They produced all the proof they had. The re¬ 
spondent has not impeached or rebutted the testimony of 
the petitioners and there is no reason why it should 
47 not be accepted at face value. Furthermore, it is 
corroborated by evidence in writing. Hence, the evi¬ 
dence of thesei petitioners does not come within the excep¬ 
tion to the general rule as laid down in Quock Ting v. 
United States, 140 U. S. 417, the exception being to the 
effect that there may be such an inherent improbability in 
the statements of a witness as to induce the court or jury 
to disregard his evidence, even in the absence of any direct 
conflicting testimony, and to the further effect that his 
manner of testifying mav give rise to doubts of his sincerity 
and create the impression that he is giving a wrong coloring 
to material facts. 

It is well settled that money received by a person as 
agent or representative of another is not income to such 
person. Jane B. Coates, 3 B. T. A. 429: Herbert Choynski, 
14 B. T. A. 9; hnd Nelson B. Updike , 22 B. T. A. 12. Like¬ 
wise, amounts received by a person as reimbursement for 
expenditures by such person on behalf of another do not 
constitute income to such person. Edgar P. Haney, 5 B. T. 
A. 1039. 

Upon the authorities cited in the majority opinion, the 
burden of proof was, as there set forth, at the outset upon 
the petitioners, and a duty rested upon them to overcome 
the presumption that the deficiencies asserted by the re¬ 
spondent were correct. But, as appears from the discus¬ 
sion herein, they met the burden of proof and thereby over¬ 
came this presumption in favor of the respondent. Then 
the burden of proof shifted to the respondent and the duty 
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devolved upon him to go forward with his proof And over¬ 
come the proof offered by the petitioners. Thip the re¬ 
spondent failed to do. He called no witnesses, i 

This presumption in favor of the respondent isj a rebut¬ 
table presumption. It is merely a rule of evidenjce which 
put the burden upon the petitioners to go forward vjritli their 
proof at the outset. It is not proof. It is merely ia substi¬ 
tute for proof and it is open to challenge and disproof. 
Heiner v. Donnan, 285 U. S. 312, 329. It was challenged, 
rebutted and disproved. The least that can be sa^d in the 
instant proceedings is that the petitioners made out; a prima 
facie case and that the respondent failed to overcome it. 

I quote further from the statement of the revenjie agent 
in charge, approved by the respondent and made; part of 
his notice of deficiency dated February 7, 1931, ini part as 
follows: “* * * but no data has been produced to show 

to whom, in what amounts or date these items of payments 
were made.” This is substantially the same and the only 
reason which he gave for all of his determinatioris which 
are before us in these proceedings. This is nullified in 
each instance by his findings in the same statement 
48 heretofore set forth to the effect that the ^mounts 
were not income to the petitioners; and the (Evidence 
shows that respondent was correct in such findings to the 
effect that the amounts were not income. There is sufficient 
data in the evidence to demonstrate this. Lack of more 
data does not prove income. Furthermore, it shpuld be 
borne in mind that the corporations are not before us and 
we are not here concerned with issues between them and 
the respondent as to whether they are entitled to flake de¬ 
ductions of the amounts in question for the years before us. 
Whether more data, as outlined in the above quotation, 
would be required for the allowance of such deductions by 
the corporations need not be decided in these proceedings, 
in which are presented only issues between the petitioners 
before us and the respondent. Cf. Cohen v. Commissioner, 
39 Fed. (2d) 540; Blackmer v. Commissioner, supija; and 
Julius Forstman, infra (first item). Obviously issues in 
other proceedings involving the right of the corporations to 
take such deductions, if before us, would call for a type 
of evidence different from that called for by the issues 
which are before us in these proceedings. However, in pass¬ 
ing, it may be said that the corporations did keep Records 
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of all the amounts in question in these proceedings which 
were paid by them to the petitioners to be paid out by the 
latter for and in behalf of the corporations; and the un¬ 
disputed, corroborated evidence shows that all of the 
amounts thus received by the petitioners from the corpora¬ 
tion were thus paid out. In Ford v. Commissioner, supra, 
the court, in laying down the true test to be applied in this 
class of cases, among other things said, as heretofore 
pointed out, that such test is “not whether the taxpayer ex¬ 
posed himself to possible personal liability.” [Italics sup¬ 
plied.] So, in these proceedings, we are not concerned with 
any issue as ‘*to possible personal liability” on the part of 
the petitioners to the corporations. Neither are we here 
concerned with any issue as to whether the corporations, 
which are not before use, should be denied the right to de¬ 
duct any of the amounts paid to the petitioners upon the 
ground that expenditures were made by them for and in 
behalf of the corporations in contravention of some statute 
prompted by public policy prohibiting some act or commis¬ 
sion and making the same punishable by fine or imprison¬ 
ment or both upon conviction. Cf. Lawrence A. Wagner, 
30 B.T.A. (No. 168). If, for the purposes of this discus¬ 
sion, we were; to assume that the petitioners were convicted 
of such an offense in connection with the receipt and dis¬ 
bursement ofi the moneys in question for and in behalf of 
the corporations, such event would not make them income 
to the petitioners; and, if we were to thus assume that the 
petitioners are personally liable for the restoration 
49 to the corporations of any or all of the moneys in 
question because of some technical or other irregu¬ 
larity, we would have further demonstration that such 
moneys were not income to the petitioners. 

I quote further from the letter of the Central Lime & 
Cement Co. to the collector, dated December 3, 1928, as fol¬ 
lows : 

He [taxpayer] is not in a position to furnish a statement 
as to whom this money was paid as the Company did not 
require a report from him and therefore no accurate record 
was kept. The amount in question was paid to him during 
the year, as follows, and our books will verify these figures: 
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1927: 

March 
April 
June . 
Nov. . 
Dec. . 


7,700.00 
2,000.00 
1,000.00 
6,438.76 
2,300.00 | 

- $19,438.76 


Before the return under examination was piade last 
March, our Auditor called at your office and interviewed 
one of your representatives, Mr. Calvin J. Mabrp, with ref¬ 
erence to this item of Commissions, and the Companv’s re- 
turn as well as its Officers individual returns were prepared 
according to his instructions. 

In passing it may be said that Charles J. O’Laughlin tes¬ 
tified to the effect that the term “commissions” was adopted 
for use in the book entries of this corporation to conform 
to its resolutions. The corporate policy reflected in the 
resolutions is explained by this witness as follows: 

Ours was a very close corporation. It was a family 
corporation. Me did not want every employee we had 
working for us to know what we were doing. 

v' c* 

Petitioners were members of the family and this ex- 
plains, to some extent, the lack of more exactness, detail, 
and formality on their part in reporting the expenditures 
as made for and in behalf of the corporations. 

This letter shows that the corporation is not questioning 
the amounts covered bv the letter, of which it had a record 
in its books, and that it approves what was done as therein 
detailed, in addition to showing that the petitioner was not 
required to make a detailed itemized report to the corpora¬ 
tion covering those amounts and hence did not personally 
keep a record from which such a report could be j supplied, 
and that no one was misled by the petitioners or the cor¬ 
porations, and in addition to corroborating the testimony 
of the petitioners to the effect that they put $11 of the 
amounts in question in their taxable incomes and took them 
out as deductions because of the direction of the internal 
revenue agent in charge that this should be done] 


t 
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50 Charles O’Lauglilin testified in part as follows: 

Q. Did you take these specific items as a deduction in 
your returns for 1927 and 1928? A. I did. 

Q. Explain to the Court how you happened to treat those 
items in that manner. A. I went over to the Internal Reve¬ 
nue Department with our auditor and asked for a ruling on 
it, as I was told that I should report them and take the 
deduction. I believe his name was Marburv. 

m/ 

******* 

Q. Did you discuss with him the nature of the disburse¬ 
ments concerning which vou have testified here? A. I did. 

w * 

Q. Did he tell you you would be allowed to take those de¬ 
ductions without anv corroborating evidence or records? 
A. He told me I should put it in my income tax and take it 
out as a deduction. 

Q. Did he tell you it would be unnecessary to have re¬ 
ceipts or records to prove the deductions? A. He did not 
say. 

The petitioner, J. J. O'Laughlin, testified as follows: 

Q. Did all of these sums you just testified to appear in 

vour income tax returns for 1927 and 1928 as income to vou ? 
* % 

A. \ es. 

Q. Did those like sums appear in the respective income 
tax returns as deductions? A. Yes. 

Q. What caused you to treat those items in that manner? 
A. Information that I had received from Charles J. 
O’Laughlin regarding some conversations he had with an 
internal revenue agent. 

Apparently the Calvin J. Mabry mentioned in letter to 
the collector is mentioned in Charles J. O’Laughlin’s tes¬ 
timony as Marbury. 

In accordance with this advice of the revenue agent, the 
petitioners included the amounts in question in their re¬ 
turns as income for the respective years, but such amounts 
were therein claimed as deductions, with the same net 
results as if they had been completely excluded therefrom; 
in each return a full explanation was made showing that 

these amounts were not received as income and thev were 

* 

therein fully described as having been paid out for and in 
behalf of each corporation from which received. 
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i 

In fairness to the revenue agent it should be stated that 
at the time his advice was thus given there was published 
authority for such advice. Compare Julius Forsfmann, 6 
B.T.A. 21 (first item), under the holding of which the 
petitioners would be entitled to deduct these amojunts be¬ 
cause the evidence shows thev were never income I to them 
in the first place. However, the correct view, as herein 
set forth, is that the amounts in question were never income 
to the petitioners and should not be included {as such. 
51 Julius Forstmann, supra (second item). tThe net 
result is the same. In any event, an error if inclu¬ 
sion of this character should be corrected at the first oppor¬ 
tunity i 

m/ 

I quote from the majority opinion further as follows: “No 
representative of the collector of internal revenue was 
present at the hearing and testified that he gave a^iy such 
instructions, but, assuming that he did so, it is pljjun that 
it was upon a representation made to him that these 
amounts were paid to petitioners as commission^, to be 
paid in turn by them to other individuals as comihissions 
for sales made by them for the companies.” I 

The fact that the revenue agent was not produced by 
petitioners as a witness or present at the hearing ten not 
operate to the disadvantage of the petitioners. If their 
testimony in this regard was not acceptable to respondent 
there was nothing, so far as we know, to prevent him from 
producing the revenue agent to rebut their testimony. It 
is more accurate to say that the fact that the revenue agent 
was not thus produced lends support to the testimony of 
the petitioners to the effect that he did give them sijich ad¬ 
vice. Nor is there any evidence in the record to sustain the 
statement in the majority opinion that the revenue Agent’s 
advice was given upon a representation made to him that 
the amounts were paid to the petitioners as commissions, to 
be paid in turn by them to other individuals as commissions 
for sales made by them for the companies. The evidence 
is to the contrary and, as appears from the foregoing Quoted 
testimony, to the effect that Charles J. 0 ’Laughlin, jbefore 
receiving these directions from the revenue agent, dis¬ 
cussed with the revenue agent “the nature of the disburse¬ 
ments concerning which” he testified before the Board. 
The only inference which can be properly drawn fro^n this 
testimonv and from the whole record is that Charles J. 
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O’Laughlin discussed “the nature of the disbursements’’ in 
question here in the same way that he “testified” “con¬ 
cerning” their “nature” before the Board. 

Since I presided at the hearing of these proceedings, I 
feel impelled to thus fully set forth my views. 

Trammell agrees with the conclusion reached in this 
dissent. 


52 United States Board of Tax Appeals. 

Washington. 

Docket Xo. 55739. 

Charles J. O’Laughlin, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its report promulgated July 31, 1934, it is 
Ordered and decided that there are deficiencies of 
$1,646.07 and $6,252.78 for the years 1927 and 1928, re¬ 
spectively. 

Enter: 

(Signed) ERNEST H. VAN FOSSAN, 

Member. 

[Seal U. S. Board of Tax Appeals.] 

Entered Aug. 4, 1934. 

53 United States Board of Tax Appeals. 

Washington. 

Docket No. 55740. 

J. J. O’Laughlin, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its report promulgated July 31,1934, it is 
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Ordered and Decided That there are deficiencies of 
$1,599.20 and $221.01 for the years 1927 and 1928, respec¬ 
tively. 

* 

Enter: 

Entered Aug. 4, 1934. j 

i 

[Seal U. S. Board of Tax Appeals.] 

(Signed) ERNEST H. VAN FOSSA^, 

Member. 

I 

i 

54 [Stamp:] United States Board of Tax Xppeals. 

I 

Filed Nov. 3, 1934. 

United States Board of Tax Appeals. 

i 

Docket No. 55739. j 

j 

Charles J. O’Laughlin, Petitioner, I 

v. ! 

Commissioner of Internal Revenue, Respondent. 

I 

Stipulation. 

It is hereby agreed and stipulated by the parties; to this 
proceeding, through their respective attorneys, that the 
decision of the United States Board of Tax Appeals ren¬ 
dered herein on August 4, 1934 may, under the provisions 
of Section 1002 of the Revenue Act of 1926, as ameiided by 
Section 519 of the Revenue Act of 1934, be reviewed by the 
Court of Appeals of the District of Columbia. 

LAURENCE GRAVESj 

Attorney for Petitioner. 

FRANK J. WIDEMANj 
Assistant Attorney General , 
Attorney for Respondent. 
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[Stamp:] United States Board of Tax Appeals. 

Filed Nov. 3, 1934. 

United States Board of Tax Appeals. 

Docket No. 55739. 

Charles J. 0 ’Laughlin, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Petition foY Review by the Court of Appeals of the District 
of Columbia of Decision of the United States Board of 
Tax Appeals. 

Comes now the petitioner, Charles J. 0’Laughlin, by his 
attorney, Laurence Graves, and respectfully shows: 


I. 

Jurisdiction. 

Your petitioner on review is an individual, residing in 
Oak Park, Illinois. Your respondent on review is the duly 
appointed, qualified and acting Commissioner of Internal 
Revenue of the United States. Your petitioner and your 
respondent have stipulated in writing, under and pur¬ 
suant to the provisions of Section 1002 of the Revenue Act 
of 1926, as amended by Section 519 of the Revenue Act of 
1934, that the decision of the United States Board of Tax 
Appeals rendered in this proceeding may be reviewed by 
this Court. 

56 II. 

Previous Proceedings. 

The respondent determined a deficiency in Federal in¬ 
come taxes against the petitioner for the calendar years 
1927 and 1928, in the respective amounts of $1,646.07 and 
$6,252.78, and on February 7, 1931, in accordance with the 
provisions of Section 272 of the Revenue Act of 1928, sent 
to petitioner! by registered mail a notice of said deficiency. 
Thereafter petitioner duly filed an appeal from said notice 
of deficiency with the United States Board of Tax Appeals, 
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said appeal 
after a hear 
On July 31, 
its Findings 
entered its 
wherein and 
and decided 
was correct, 
published in 


being assigned docket number 5573$. There- 
ing was held by said Board of Taxj Appeals. 
1934 said Board of Tax Appeals promulgated 
of Fact and Opinion and on August 4, 1934 
Final Order and Decision in said appeal, 
whereby said Board of Tax Appeal^ ordered 
that the deficiency asserted by the respondent 
The opinion of said Board of Tax Ajppeals is 
30 B. T. A. 1326. 


III. 


Nature of Controversy. I 

The controversy before the United States Boarjl of Tax 
Appeals arose by reason of the determination by the re¬ 
spondent that there should be added to petitioner’^ taxable 
net income the amounts of $19,438.76 in 1927 and $|48,165.41 
in 1928, representing amounts reserved and disbursed by 
him as agent for Central Lime & Cement Co. 

In 1927 and 1928 the petitioner was employed by Central 
Lime & Cement Co., the A. C. O’Laughlin Co. and tie Lime¬ 
stone Products Co. He was secretary of the Central Lime 
& Cement Co. during those years. 

57 The business of the Central Lime & Ceriient Co. 

during the years 1927 and 1928 was the retail selling 
of building and paving materials in the 48 wardjs of the 
City of Chicago and 50 or 60 towns, villages and townships 
in Cook County, Illinois. Its capitalization was $200,000.00. 
All of its stock was owned by members of three O’Laughlin 
families. The petitioner in those years owned $10,000 par 
value of such stock. 

On February 3, 1927, the board of directors of the Cen¬ 
tral Lime & Cement Co. held a special meeting and adopted 
the following resolution: 

1 

Resolved that an amount equivalent to one-fourty of one 
per cent of the total sales for the year 1927 be appropriated 
to be used in payment of Commissions on various sales 
made by individuals other than the Company’s regular 
salesmen. j 

Resolved Further that the Treasurer be authorized to 
have checks drawn from time to time during the year to 
M. J. O ’Laughlin and Chas. J. O ’Laughlin who will jin turn 
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make payments to the proper parties in connection with 
each sale. 

On February 16, 1928, the board of directors of the Cen¬ 
tral Lime & Cement Co. held a special meeting and adopted 
a resolution similar to the 1927 resolution shown above. 

In addition to the salary which the petitioner received 
from Central Lime & Cement Co. during 1927 and 1928, 
that company paid to the petitioner, pursuant to the fore¬ 
going resolutions, $19,438.76 in 1927 and $48,165.41 in 1928. 
These amounts were not received by the petitioner in lump 
sums but bv a series of pavments bv checks as and when the 
monev was needed. All of the moneys so received bv the 
petitioner were kept separate and apart from his own per¬ 
sonal funds. None of such monev was received bv 

•/ » 

58 him as his own property or for his own use or bene¬ 
fit; and all of such money was paid out by him in 
promoting new business for said company and in maintain¬ 
ing its good-will. None of such moneys was retained by 
him and no part thereof was paid out by him for his own 
use or benefit. 

In his income tax returns for the vears 1927 and 1928 the 
petitioner included in income as commissions in the year 
of receipt the amounts so received from Central Lime & 
Cement Co. and claimed the same amounts as deductions 
as commissions paid out. This procedure was followed in 
accordance with instructions received from the office of the 
Collector of Internal Revenue at Chicago. 

In the proceedings before the United States Board of 
Tax Appeals the petitioner contended that the amounts 
so received in 1927 and 1928 from Central Lime & Cement 
Co. were the property of Central Lime & Cement Company, 
that such amounts were received by the petitioner as agent 
for said corporation for disbursement in its behalf and 
that since such amounts were actually disbursed by the 
petitioner for the promotion of new business and maintain¬ 
ing the good-will of said corporation, no gain, profit or 
income was realized by him from the receipt of such 
amounts. 

The United States Board of Tax Appeals held, with five 
members dissenting and with the member who heard the 
case filing a lengthy dissenting opinion, that the petitioner 
was required to report as income the amounts so received 
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but that he was not entitled to deductions for tlje amount 
paid out. 

59 IV. 

i 

: i 

Assignment of Errors. j 

I 

Petitioner believes that errors were committed by the 
United States Board of Tax Appeals to his daihage and 
prejudice and assigns the following errors: 

(1) The Board erred in not finding as a fact that the 

petitioner disbursed for and on behalf of the Central Lime 
& Cement Co. the $19,438.75 received from said j corpora¬ 
tion in 1927 and the $48,165.41 received from said cor¬ 
poration in 1928. j 

(2) The Board erred in not holding that the $[L9,438.76 
received by the petitioner in 1927 from Central 1 Lime & 
Cement Co. and the $48,165.41 received by the petitioner in 
1928 from said corporation were the property of iaid cor¬ 
poration and that the petitioner received and disbursed 
said amounts as the agent of said corporation. 

(3) The Board erred in holding that the petitioner re¬ 
alized gain, profit or income in 1927 of $19,438.76 on ac¬ 
count of the receipt of such an amount from Central Lime 
& Cement Co. and the disbursement of said sum for and on 
behalf of said corporation. 

(4) The Board erred in holding that the petitioner re¬ 
alized gain, profit or income in 1928 of $48,165.41 on account 
of the receipt of such an amount from Central Linje & Ce¬ 
ment Co. and the disbursement of said sum for and on be¬ 
half of said corporation. 

(5) The Board erred in holding that there is a deficiency 
in tax for the year 1927 in the amount of $1,646.07 and a 
deficiency in tax for the year 1928 in the amount of 
$6,252.78. 

I 

I 

60 Wherefore, your petitioner prays that thi^ Court 
may review the action of the United States Board 

of Tax Appeals in this cause, reverse the decision of said 
Board, and direct the entry of a decision by said Board 
in favor of the petitioner, determining that there is| no de¬ 
ficiency in income tax for the years 1927 and 1928- diie from 
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the petitioner, or for such other and further relief as may 
to this Court appear proper in the premises. 

(Signed) LAURENCE GRAVES, 

Attorney for Petitioner, 

618 Southern Building , 
i Washington, D. C. 

Of Counsel: 

EDWARD J. QUINN, 

134 South LaSalle Street, 

Chicago, Illinois. 

61 District of Columbia: 

Laurence Graves, being duly sworn says: 

I am tlie attorney for the petitioner in this proceeding. 
1 prepared the foregoing petition and am familiar with 
the contents thereof. The allegations of fact contained 
therein are true to the best of my knowledge, information 
and belief. This petition is not filed for purposes of delay 
and I believe that the petitioner is justly entitled to the 
relief sought. 

(Signed) LAURENCE GRAVES. 

Subscribed and sworn to before me this 3rd day of 
November, 1934. 

[seal.] FANNY E. FREEMAN, 

Notary Public. 

62 [Stamp:] United States Board of Tax Appeals. 
Filed Nov. 3, 1934. 

United States Board of Tax Appeals. 

Docket No. 55740. 

J. J. O'Laughlin, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby agreed and stipulated by the parties to this 
proceeding, through their respective attorneys, that the 
decision of the United States Board of Tax Appeals ren- 
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dered herein on August 4, 1934 may, under the provisions 
of Section 1003 of the Revenue Act of 1926, as amended bv 
Section 519 of the Revenue Act of 1934, be reviewed bv the 
Court of Appeals of the District of Columbia. 

LAURENCE GRAVES, 

Attorney for Petitioner. 
FRANK J. WIDEMAN, 
Assistant Attorney General, 
Attorney for Respondent. 

63 [Stamp:] United States Board of Taxi Appeals. 
Filed Nov. 3, 1934. 

United States Board of Tax Appeals. 
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Docket No. 55740. j 

I 

J. J. O’Laughlin, Petitioner, 

v. 

Commissioner of Internal Revenue, Respohdent. 

Petition for Review by the Court of Appeals of the District 
of Columbia of Decision of the United States poard of 
Tax Appeals. 

: 1 

Comes now the petitioner, J. J. O’Laughlin, by lps attor¬ 
ney, Laurence Graves, and respectfully shows: 


J urisdiction. 

Your petitioner on review is an individual, residing in 
River Forest, Illinois. Your respondent on revieW is the 
duly appointed, qualified and acting Commissioner of In¬ 
ternal Revenue of the United States. Your petitioner and 
your respondent have stipulated in writing, under gnd pur¬ 
suant to the provisions of Section 1002 of the Revejnue Act 
of 1926, as amended by Section 519 of the Revenue Act of 
1934, that the decision of the United States Board of Tax 
Appeals rendered in this proceeding may be reviewed by 
this Court. 
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Previous Proceedings. 

The respondent determined a deficiency in Federal in¬ 
come taxes against the petitioner for the calendar years 
1927 and 1928, in the respective amounts of $1,599.20 and 
$211.01, and on February 7, 1931, in accordance with the 
provisions of Section 272 of the Revenue Act of 1928, sent 
to petitioner by registered mail a notice of said deficiency. 
Thereafter petitioner duly filed an appeal from said notice 
of deficiency with the United States Board of Tax Appeals, 
said appeal being assigned docket number 55740. There¬ 
after a hearing was held by said Board of Tax Appeals. 
On July 31, 1934 said Board of Tax Appeals promulgated 
its Findings of Fact and Opinion and on August 4, 1934 en¬ 
tered its Final,Order and Decision in said appeal, wherein 
and whereby said Board of Tax Appeals ordered and de¬ 
cided that the deficiency asserted by the respondent was 
correct. The opinion of said Board of Tax Appeals is pub¬ 
lished in 30 B.T.A. 1326. 


III. 


Nature of Controversv. 

•> 

The controversy before the United States Board of Tax 
Appeals arose by reason of the determination by the re¬ 
spondent that there should be added to petitioner’s taxable 
net income the amounts of $16,577.43 and $2,117.13, respec¬ 
tively, in 1927, and $2,261.38 and $2,483.75, respectively, in 
1928, representing amounts received and disbursed by him 
as agent for A. C. O’Laughlin Co. and the Limestone Prod¬ 
ucts Co. 

65 In 1927 and 1928 petitioner was employed by A. C. 

O’Laughlin Co., Limestone Products Co. and Central 
Lime & Cement Co. He was sales manager of A. C. 
O’Laughlin Co. ; and vice-president and treasurer of Lime¬ 
stone Products Co. 

During the years 1927 and 1928 A. C. O’Laughlin Co. 
was engaged in the business of producing, manufacturing 
and selling at wholesale crushed limestone. 

On January 15, 1927, the board of directors of the A. C. 
O’Laughlin Co. held a special meeting and adopted the fol¬ 
lowing resolution: 
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Resolved that an amount equivalent to Nineteen cents 
per cubic yard on the Indiana shipments for lf}27 be ap¬ 
propriated to be used in payment of commissionis on vari¬ 
ous sales made by individuals other than the (Company’s 
regular salesmen. I 

Resolved further that the Treasurer be authorized to 
have checks drawn from time to time during! the year 
to J. J. O’Laughlin who will in turn make payments to the 

proper parties in connection with each sale. i 

1 

I 

On January 16, 1928, the board of directors of j the A. C. 
O’Laughlin Co. held a special meeting and adopted a reso¬ 
lution similar to the 1927 resolution shown above. 

In addition to the salary which the petitioner! received 
from A. C. O’Laughlin Company during 1927 and jL928, that 
company paid to the petitioner, pursuant to the foregoing 
resolutions, $16,577.43 in 1927 and $2,261.38 in 1928. These 
amounts were not paid in lump sums but by checks from 
time to time as he called upon the company for them. None 
of such money was received by him as his own property or 
for his own use or benefit; and all of sucfi money 
66 was paid out by him in promoting new business for 
said company and in maintaining its good-will. None 
of such money was retained by him and no part thereof was 
paid out by him for his own use or benefit. 

In 1927 and 1928 Limestone Products Co. was engaged in 
the business of producing, manufacturing and selling at 
wholesale ground limestone for specialties. 

The board of directors of the Limestone Products Co. 
held a special meeting on February 7, 1927, and adapted the 
following resolution: 

Resolved that an amount equivalent to twenty cents per 
ton of the total sales for the year 1927 be appropriated to be 
used in payment of commissions on various sales jnade by 
individuals other than the Company’s salesmen. 

Resolved further that the Treasurer be authorized to 
have checks drawn to J. J. O’Laughlin, who will in turn 
make payments to the proper parties in connection with 
each sale. | 

I 

The board of directors of the Limestone Products Co. 
held a special meeting on February 6, 1928, and adopted a 

resolution similar to the 1927 resolution shown abbve. 

T 
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In addition to the salary which the petitioner received 
from Limestone Products Co. during 1927 and 1928 that 
company paid to the petitioner, pursuant to the foregoing 
resolutions, $2,117.13 at the end of 1927 and $2,483.75 at the 
end of 1928 to reimburse the petitioner for expenditures 
made by him for the purpose of promoting the sales of said 
corporation. All of such moneys had been expended by 
the petitioner in promoting the sales of said corporation 
and no part thereof was retained by him or paid out by him 
for his own use or benefit. 

67 In his income tax returns for the vears 1927 and 
1928 the petitioner included in income, as commis¬ 
sions, in the year of receipt, the amounts so received from 
A. C. CULaughlin Co. and Limestone Products Co. and 
claimed the same amounts as deductions as commissions 
paid out. 

In the proceedings before the United States Board of 
Tax Appeals the petitioner contended that the amounts so 
received in 1927 and 1928 from A. C. O’Laughlin Co. and 
Limestone Products Co. were the property of A. C. 
CULaughlin Co. and Limestone Products Co., that such 
amounts were received by the petitioner as agent for said 
corporations for disbursement in their behalf and that since 
such amounts were actually disbursed by the petitioner for 
the promotion of new business and maintaining the good¬ 
will of said corporations, no gain, profit or income was real¬ 
ized by him from the receipt of such amounts. 

The United States Board of Tax Appeals held, with five 
members dissenting and with the member who heard the 
case filing a lengthy dissenting opinion, that the petitioner 
was required to report as income the amounts so received 
but that he was not entitled to deductions for the amount 
paid out. 

68 IV. 


Assignment of Errors. 

Petitioner believes that errors were committed bv the 
United States Board of Tax Appeals to his damage and 
prejudice and assigns the following errors: 

(1) The Board erred in not finding as a fact that the 
petitioner disbursed for and on behalf of A. C. CULaugh¬ 
lin Co. the $16,577.43 received from said corporation in 1927 
and the $2,261.38 received from said corporation in 1928. 
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(2) The Board erred in not holding that the $16,577.43 
received by the petitioner in 1927 from A. C. OlLaughlin 
Co. and the $2,261.38 received by the petitioner in 192S 
from said corporation were the property of said corpora¬ 
tion and that the petitioner received and disbursed said 
amounts as the agent of said corporation. 

(3) The Board erred in holding that the petitioner real¬ 
ized gain, profit or income in 1927 of $16,577.43 and in 1928 
of $2,261.38 on account of the receipt of such amounts from 
A. C. O'Laughlin Co. and the disbursement of said sums 
for and on behalf of said corporation. 

(4) The Board erred in not finding as a fact jtliat the 
petitioner disbursed for and on behalf of Limestone Prod¬ 
ucts Co. the $2,117.13 received from said corporation in 
1927 and the $2,483.75 received from said corporation in 
1928. 

(5) The Board erred in not finding as a fact that the $2,- 
117.13 received by the petitioner in 1927 from Lime- 

69 stone Products Co. and the $2,483.75 received by the 
petitioner in 1928 from said corporation were the 
property of said corporation and that the petitioner re¬ 
ceived and disbursed said amounts as the agent j of said 
corporation. 

(6) The Board erred in holding that the petitioner real¬ 

ized gain, profit or income in 1927 of $2,117.13 and! in 1928 
of $2,483.75 on account of the receipt of such amounts from 
Limestone Products Co. and the disbursement of said sums 
for and on behalf of said corporation. j 

(7) The Board erred in holding that there is a de|ficiency 
in tax for the year 1927 in the amount of $1,599.20 and a 
deficiencv in tax for the vear 1928 of $221.01. I 

Wherefore, your petitioner prays that this Court may 
review the action of the United States Board of Tax Ap¬ 
peals in this cause, reverse the decision of said Boa|rd, and 
direct the entry of a decision by said Board in favor of the 
petitioner, determining that there is no deficiency in in¬ 
come tax for the years 1927 and 1928 due from tile peti¬ 
tioner, or for such other and further relief as may to this 
Court appear proper in the premises. 

(Signed) LAURENCE GRAVES, 

Attorney for Petitioner, 

618 Southern Building, 
Washington, Jp. C. 
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Of Counsel: 

EDWARD J. QUINN, 

134 South LaSalle Street, 

Chicago, Illinois. 

70 District of Columbia: 

Laurence Graves, being dulv sworn, savs: 

I am the attorney for the petitioner in this proceeding 1 . 
I prepared the foregoing petition and am familiar with the 
contents thereof. The allegations of fact contained therein 
are true to the best of my knowledge, information and be¬ 
lief. This petition is not filed for purposes of delay and 
I believe that the petitioner is justly entitled to the relief 
sought. 

(Signed) LAURENCE GRAVES. 

Subscribed and sworn to before me this 3rd day of No¬ 
vember, 1934. 

FANNY E. FREEMAN, 


[seal.] 


Notary Public. 
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Docket No. 55,739. 

Charles J. O’Laughlin, Petitioner, 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 
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Docket No. 55,740. 

John J. O’Laughlin, Petitioner, 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Statement of Evidence. 


Be it remembered that the above-entitled causes came 
on for hearing on January 26, 1933, at Washington, D. C., 
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before Honorable Stephen J. McMahon, Member of the 
United States Board of Tax Appeals, sitting as 4 division 
of said Board; whereupon the following proceedings were 
had: j 

Raymond H. Schultz, of Chicago, Illinois, appeared on 
behalf of the petitioners and Nathan Gammon and Vernon 
F. Weekley appeared 011 behalf of the respondent.! 

l 

The Member: May we have an opening statement? 

Mr. Schultz: I first ask leave to amend the petition; para¬ 
graph 3 states the taxes in controversy are income 

72 taxes for the calendar vears 1927 and 1928, ‘and that 
the amount in dispute is approximately $ 8 , 000 . I 

wish to amend that to read that the amount is $7,898.85, to 
correspond with the 60-day letter. 

The Member: That is in Docket 55,739? | 

Mr. Schultz: Yes. j 

The Member: Any objection to that amendment? 

Mr. Gammon: $7,898.85? 

Mr. Schultz: Yes. 

Mr. Gammon: No objection. 

The Member: The motion will be granted. Have these 
cases been consolidated for hearing? 

Mr. Schultz: No, they have not. 

The Member: Should they be? j 

Mr. Schultz: The issue is practically the same jin both 
cases. If it will conserve the time of the Court and|counsel 
I am satisfied to have them tried together. The amounts in 
dispute were paid out by different corporations in ja some¬ 
what different manner; however, the same person i|s secre¬ 
tary of all three corporations. I do not know whether it 
will conserve much time or not. 

The Member: What do you say? 

Mr. Gammon: Respondent has no objection to consolida¬ 
tion. I believe there are some payments by the same cor¬ 
poration to both petitioners? j 

Mr. Schultz: No. The payments made to Chajrles J. 
O’Laughlin were made by the Central Lime & Cement Com¬ 
pany. The payments made to John J. O’Laughlih were 
made by the A. C. O’Laughlin Company and the 

73 Limestone Products Company and the cement com¬ 
pany. So both men did not receive from th^ same 

companies. 

5—6494a 
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The Member: I will entertain a motion to consolidate 
the cases. 

Mr. Schultz: I will move to consolidate the cases. 

The Member: The motion is granted and the cases are 
consolidated for hearing and ultimate decision by the 
Board. 

Mr. Schultz: If the cases are consolidated, I would like 
to move to amend the petition filed on behalf of John J. 
0 ’Laughlin in paragraph 3, which reads: 

44 The taxes in controversy are income taxes for the cal¬ 
endar years 1927 and 1928, and the amount in dispute is ap¬ 
proximately $1,800,” changing that to read “$1,820.21” 
instead of approximately $1,800. 

Mr. Gammon: No objection. 

The Member: The motion is granted. 

Mr. Schultz: If it please the Board, these cases involve 
the income taxes for 1927 and 1928 of two individuals, 
John J. O’Laughlin and Charles J. O’Laughlin- 

The Member: Just a moment. I am going to ask, Mr. 
Schultz, that you file amended petitions with these amend¬ 
ments in them. 

Mr. Schultz: Mav I have fifteen da vs? 

The Member: Yes, vou mav have more if vou need it. 

Mr. Schultz: I just have to go back to Chicago. How¬ 
ever, I would suggest 30 days, if I might. 

The Member: You mav have tliirtv davs in which to file 

« mf mt 

an amended petition in each case, which amended 
74 petition will contain the amendments which have 
been allowed this morning. 

Mr. Schultz: Thank you. 

The Member: Now, you may proceed with your opening 
statement. 

Thereupon Charles J. O’Laughlin was called as a witness 
on behalf of the petitioners and after being duly sworn tes¬ 
tified as follows: 

Direct examination: 

He resided at 226 North Oak Avenue, Oak Park, Illinois. 
He was in the employ of the Consumers Company. During 
1927 and 1928 he was employed by the Central Lime & 
Cement Company, A. C. O’Laughlin Company and the 
Limestone Products Company. The Central Lime & Ce- 
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ment Company of which he was secretary, was in the busi¬ 
ness of the retail sale of building and paving materials in 
the City of Chicago and Cook County. The Central Lime 
& Cement Company was capitalized for $200,000^ of which 
he owned $10,000. He identified and examined the record 
book of that company and stated that a special pieeting of 
the board of directors was held on February 3,] 1927 and 
the minutes of that meeting were recorded bv him. The 

minute book recorded the action taken bv the board of 

•/ 

directors at that time. 

Thereupon petitioners’ attorney offered the p^ge of the 
minute book containing the minutes of the meeting of the 
board of directors just referred to and asked lea^e to sub¬ 
stitute a photostat copy in lieu of the original record. 

Mr. Gammon: I would like to ask a question or two. 

The Member: Very well. 1 

Mr. Gammon: In what form does this record qppear in 
this minute book ? 

75 The Witness: How do you mean? 

Bv Mr. Gammon: 

* 

Q. Is it written in in longhand? A. No, witt^ a type¬ 
writer. 

Q. How is it attached to the book? A. It is phsted on. 

Mr. Gammon: Your Honor, I would like for the Board 
member to examine this record. I will object to it simply 
on the ground it is not attached in a very permanent man¬ 
ner to the record. It appears to have been placed there in 
a rather loose manner. That is the only objection I have 
to it. i 

Mr. Schultz: It might save time and interest tlje Court 
to know how that happened to be in typewriting ^nd part 
of the other resolutions in handwriting, if you wish that 
explained. 

The Member: I want this record-book marked Petition¬ 
er’s Exhibit No. 1 for identification, Mr. Clerk, andil would 
like proof upon the subject you have just proposed to give 
proof upon, and, of course, counsel for the respondent may 
then cross-examine the witness as to this subject. 

I 

(The document referred to was marked “Petitioner’s 
Exhibit No. 1” for identification.) 
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Mr. Gammon: If it is proper at this time, I would like 
to cross examine the witness on this subject. If it is proper 
to ask, I should like to ask if the Board should admit this 
resolution, that the whole book be placed in evidence rather 
than simply the one page. 

76 The Member: That is something we will get to 
later. You may, at a later time, make such objection 

as to that as vou mav wish to make. 

Mr. Schultz: Just to straighten that out, if I may go 
into that for a moment- 

The Member: Yes. 

By Mr. Schultz: 

Q. Mr. O’Laughlin, if you will notice, the minute book 
on the page you have just read, you will note that certain of 
the minutes are in handwriting and certain of them are 
typewritten- 

The Member: What is the page number? 

Mr. Schultz: Page 77. 

The Member: This now relates to page 77 of Petitioner’s 
Exhibit No. 1 marked for identification? 

Mr. Schultz: Yes. 

The Member: Let the record so show. 

By Mr. Schultz: 

Q. Will you explain how that happens to be in typewrit¬ 
ing rather than in longhand? A. At the annual meetings 
held every year, when we were finished, we would call in 
the auditor and tell him to write up the minutes. You will 
see they are practically the same every year. WTienever 
we had a special order of business we would type it up our¬ 
selves and send it back to him. We got a form for this 
particular resolution in 1925 for the Limestone Products 
Company, and that is the form we carried on. 

Q. In other words—you are the secretary of the 

77 Limestone Products Company? A. I am. 

Q. Is this the minute book? A. It is. 

Q. That is entirely in typewriting? A. Yes. 

Q. Is it a fact thaw when these minutes were passed at 
various meetings you would direct your secretary to write 
that form of resolution out? A. Yes. 

The Member: Let the minute book of the Limestone 
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Products Company be marked Petitioner’s Exhibit No. 2 
for identification. j 

i 

(The document referred to was marked “Petitioner’s 
Exhibit No. 2 ” for identification.) 

• I 

The Member: What page of this Petitioner’s Exhibit No. 
2 for identification are you now referring to? 

The Witness: The pages are not numbered, j 

The Member: They are not numbered? j 

The Witness: I do not believe so. 

Mr. Schultz: I think I can identify it by the date of the 
resolution. 

The Witness: It is the page containing the resplution of 
the board of directors of the Limestone Products Com¬ 
pany held February 4, 1925. 

The Member: This minute book, is it a loose leaf minute 
book ? | 

Mr. Schultz: I imagine it is, ves. ! 

The Member: It is a minute book with a binder so you 
can take out sheets and add sheets; is that right? 

78 Mr. Schultz: Yes. 

The Member: All right. 

i 

The witness testified that at a meeting of the board of 
directors of the Limestone Products Company was held on 
February 4, 1925. No like resolution was passed by the 
board of directors of the Central Lime & Cement Company 
in 1925. He was secretary of the A. C. O’Laugl^lin Com¬ 
pany. No like resolution was passed by that coihpany in 
1926. Such a resolution was passed by the Central Lime & 
Cement Company in 1926. 

The Member: Is that another minute book? 

The Witness: Central Lime & Cement Company. 

The Member: You are speaking of Petitioner’s! Exhibit 
No. 1 for identification? 

Mr. Schultz: Yes. In other words, we are merely at¬ 
tempting to show that the minutes of the Central j Lime & 
Cement Company followed the form of minutes which were 
originally put in in 1925 in this book, as an explanation as 
to how these happened to be typewritten. 

i 

i 

By Mr. Schultz: 

■ 

Q. When the minutes of the meeting of the Central Lime 


! 
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& Cement Company in 1926 were made up by you, how did 
vou record them in the book? A. I took- 

Mr. Gammon: Just a moment. If your Honor please, I 
wish to enter an objection to anything with reference to 
the minutes for 1926, for the reason that neither 1925 nor 
1926 is involved here. The years involved in this case are 
1927 and 1928. 

79 Mr. Schultz: This goes to the explanation as to 
why they were put in in this manner. 

The Member: The objection is overruled. As I under¬ 
stand, he is trying to show that he resorted to these previ¬ 
ous minutes for a form of resolution, using that as a prec¬ 
edent in the adoption of this resolution, or at least that 
some one did, and he may show that in explaining why this 
resolution is in typewriting and superimposed upon the 
sheet page of the minute books, all of which are in hand¬ 
writing. I think that is something that needs some expla¬ 
nation. 

The witness testified that after the special meeting held 
February 3,1927 his secretary was called in and he dictated 
the resolution (page 77 of Petitioner’s Exhibit for indenti- 
fication Xo. 1) from a form they had and used back in 1925 
in the Limestone Products Company. It was changing the 
wording to fit the particular business. The same was true 
of the minutes shown on page 80 of Petitioner’s Exhibit Xo. 
1 for identification. Petitioner’s Exhibit Xo. 2 for identi¬ 
fication—the minute book of the Limestone Products Com¬ 
pany—was entirely in typewriting with the exception of 
the signatures. 

Thereupon petitioners’ attorney offered in evidence the 
page containing the minutes of the meeting of the board 
of directors of the Central Lime & Cement Company held 
February 3, 1927 and page 80 showing the minutes of the 
special meeting of the board of directors of the Central 
Lime & Cement Company held February 16, 1928. 

The Member: What is the purpose of the latter minutes? 

Mr. Schultzt To prove the amounts which were author¬ 
ized by the company to be paid over to the petitioners in 
1928. The minutes of 1927 show the authorization of pay¬ 
ment for 1927 and the minutes for 1928 show the au- 

80 thorization for payment for 1928. 

Mr. Gammon: I renew my objection to the admis¬ 
sion of both pages, on the ground that the minutes which 
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arc offered are resolutions attached to the pagei and not 
in conformity with those preceding or succeeding them. If 
they are to be received in evidence I ask that the eijtire book 
be placed before the Board. 

Mr. Schultz: Of course, the counsel’s objection }s wholly 
improper. Here is the secretary of the company who 
states that these minutes were of meetings that \fere held 
and that they were recorded in the book. The mere fact 
that we bring the book as it was in this condition is cer¬ 
tainly evidence of its authenticity. If we were cabled upon 
to bring a book which did not reflect what was £ione, we 
would not have brought it in that condition. 

Mr. Gammon: The book in this case, your Honor j appears 
to be a book of permanently attached pages, and ithe min¬ 
utes offered are loose pages which have been loosely at¬ 
tached. 


Mr. Schultz: This man is the secretary of the company 
and has testified that these meetings were held and thal 
this is the record of the meetings, that these minutes show 


the action taken by the board of directors at that t}me. 

The Member: I will postpone a ruling on this objection 
until after counsel for respondent has cross-examined the 
witness with reference to these minutes. Before I rule on 
it I want to know all about the facts as to how the ^ninutes 
were prepared and entered, all of the facts, either party 
may have to submit. 

Mr. Gammon: Does your Honor wish me to cross-examine 
at this time? 

81 Mr. Schultz: I would bo perfectly willing if jt would 
bring anything to the attention of the Court which 
it might wish. 

The Member: You may examine on this subject now, as it 
will enable me to rule at this time. 

Cross-examination. 

Bv Mr. Gammon: 

V 

The witness testified that thev had a form from the Lime- 

* i 

stone Products resolution in the year 1925. The rhinutes 
which preceded and followed the resolution were ^nerely 
signed by him. He did not ask the employee whb wrote 
up the original minutes, the other minutes, in longhiand to 
take the form and copy it into the book. He preferred to 
have it type-written and pasted in. 



72 


CHARLES J. O’LAUGHLIN VS. 


Mr. Schultz: May I ask one question to clear that up, 
your Honor? 

The Member: Any objection? 

Mr. Gammon: Xo objection. 

Redirect examination. 

By Mr. Schultz: 

Q. In whose handwriting are most of the minutes in long- 
hand ? A. The auditor of the Central Lime & Cement Com¬ 
pany. 

Q. And who wrote up the typewritten part ? A. My sec¬ 
retary. 

Q. Who was your secretary? A. Joseph Benkston. 

82 Recross-examination. 

Bv Mr. Gammon: 

Q. Was he a lawyer? A. Xo. 

Q. Was he secretary of the other company whose form 
you followed? A. Xo, sir. 

Q. Why did you deem it necessary to get someone dif¬ 
ferent from the usual employee who wrote the minutes to 
prepare these minutes? A. I would answer that question 
in this way: All resolutions, or a lot of resolutions, were 
written up in the front room, as we call it, and typewrit¬ 
ten. The minutes of the regular meetings, there was noth¬ 
ing very much different, the officers were alwavs the same. 
The only change might be in the dividends. We reported to 
the auditor to write up the minutes, with whatever change 
it might, which would probably be only a change in dividend. 

Q. Is your secretary gifted in writing up minutes of this 
sort? A. I would have to dictate most of it, because there 
would be a change to fit the year and the business. 

Mr. Gammon: I think that is all of the questions I want 
to ask. 


Redirect examination. 

Bv Mr. Schultz: 

Q. I would like to ask one more question. The Limestone 
Products Company minute book from which you took 
83 the form was not written by the same person who 
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wrote in longhand in the Central Lime & Cement Com¬ 
pany book? A. No, sir. j 

i 

The Member: Who was your auditor? j 

The Witness: W. D. Ward of the Central Limestpne Com¬ 
pany. 

The Member: Now, you are offering these minutes on 
page 77 and page 80 of Petitioners’ Exhibit No. 1 ^or iden¬ 
tification? | 

Mr. Schultz: Yes, sir. j 

The Member: Let me see the book. Are these I the only 
minutes in this book that are written up in this iwav? 

Mr. Schultz: There is one other set of minutes. 

The Member: I mean these two meetings. j 

Mr. Schultz: There is another one written specially. All 
of the rest of these had to do with dividends. 

The Member: But in all three that have been written uo 

I - 

in this wav? 

Mr. Schultz: Starting in 1926. I call your attention to 
the fact there is nothing else in the minutes except the usual 
annual meetings and board of directors’ meetings pntil you 
get up to over here (indicating). 

The Member: There are four written up in this way, one 
on page 75, page 77- 

Mr. Schultz: That is the same type, but having nothing 
to do with this. 

The Member: Then, on page 80. 

Mr. Schultz: Everything else is election of officers and 


directors, and dividends. Then vou come to where tlhev are 
all typewritten. 

84 Mr. Gammon: I would also like to call your Honor’s 
attention to the fact that apparently the typewritten 
portion is undated. 

Mr. Schultz: It is the date the same way the other min¬ 
utes are. I 


The Member: I will receive these minutes at ppges 77 
and 80 of Petitioner’s Exhibit No. 1 for whatever they may 
be worth in this case; however, I will not receive copies of 
them. I will receive the originals. Therefore, I Receive 
Petitioner’s Exhibit No. 1 as Exhibit No. 1, and pot for 
identification. 


Mr. Gammon: Mav I ask that the Board receive the en- 

* 

tire book in which these minutes are found for considera¬ 


tion ? 
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The Member: Do you mean for the purpose of enabling 
the Board to look at the whole book? 

Mr. Gammon: To determine what value it can give to the 
minutes. 

The Member: The Board is not going to wade through 
minutes that have nothing to do with the case. 

Mr. Gammon: I mean to give it anv consideration. 

The Member: Is there any objection? 

Mr. Schultz: Absolutely none. If this Board does not 
sav that this book does not stand for honestv in the form 
it has been brought here, I do not know what does. 

The Member: The book is received as a whole, pages 
77 and 80 thereof being received for the purpose of showing 
what transpired at the meetings which appear to have been 
held at the dates indicated by the minutes. The remainder 
of it being received for anv light it mav throw on 
85 the subject as to why these minutes were entered as 
compared with the manner in which other minutes 
were entered. Pages 75 and 78 are the only minutes that 
now appear to the Board to have any bearing on that sub¬ 
ject. If there are other minutes that have a bearing on that 
subject of the same character and in the same way, it will 
be noticed by the Board. You may proceed. 

Mr. Schultz : I now offer in evidence pages of the minute 
book of the Limestone Products Company containing the 
minutes of the special meeting of the board of directors 
held February 7, 1927, and a second one held February G, 
1928, being the petitioner’s- 

The Member: What was the date again? 

Mr. Schultz: February 7, 1927, and February 6. 192S. 

The Member: Is this Petitioner’s Exhibit 2 for identifi¬ 
cation? 

Mr. Schultz: Yes. 

The Member: First let us mark the first book. 

(The document so offered and received in evidence was 
marked “Petitioner’s Exhibit No. 1” and made a part of 
this record.) 

A copy of petitioners’ Exhibit Xo. 1, referred to above, 
is attached hereto as “Exhibit 1” and by this reference 
made a part hereof. 

The Member: What is the purpose of these minutes? 

Mr. Schultz: It will show amounts paid to John J. 
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O'Laughlin. Under these resolutions certain amounts were 
authorized to be paid over to him to be expended by him 
for the company. | 

The Member: That is John J. O’Laughlin? j 
Mr. Schultz: The cases are now being combined and I 
am putting all of the minutes in evidence at this time, and 
to clear up the matter, that we just have liajd. 

86 Mr. Gammon: Your Honor, I want to ojbject to 
these on the ground they appear to be part of a loose 

leaf record and not a permanent book of record. 

The Member: Do you mean to argue that a corporation 
cannot keep its minutes in a loose-leaf minute boojv, or do 
you mean to argue that a corporation must keep its jninutes 
in a book that is bound up ? j 

Mr. Gammon: Their record value is much less ifjkept in 
that manner for the purpose of proving any factl before 
the Board. 

The Member: That may go to the weight of the testimony, 
but it would not bar the evidence, would it? 

Mr. Gammon: I leave that to your Honor's decisioh. 

The Member: These minutes offered from Petitioner's 
Exhibit Xo. 2 for identification will be received, Let the 
record show that the pages are not numbered and tjhat the 
minutes of February 6, 1928, are upon the fifth lait page 
in the minute book upon which there are any minutes writ¬ 
ten, and that the minutes of February 7, 1927, are | on the 
seventh last page thereof, as the minutes are not arranged. 
The minutes will be received and not copies of themj. 

Mr. Schultz: We can withdraw them later. 

The Member: So this will now be marked Petitioners’ 
Exhibit No. 2 in evidence. I 

I 

(The document so offered and received in evidence was 
marked ‘ 4 Petitioners’ Exhibit No. 2” and made a pjart of 
this record.) j 

A copy of Petitioners’ Exhibit No. 2, referred to above, 
is attached hereto as “Exhibit 2” and by this reference 
made a part hereof. j 

87 Referring to petitioner’s Exhibit No. 2, the wit¬ 
ness said that the records contained therein were al- 

wavs made on the dav of the various meetings or thte next 
day. The same was true of petitioner’s Exhibit No. fL; the 
records of the meetings were made on the days the meetings 
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were held or a dav or two afterwards. He was secretarv 
of the A. C. O’Laughlin Company during the years 1927 
and 1928. He identified the record book of the A. C. 
O’Laughlin Company. 

Thereupon the Member ordered the record book to be 
marked Petitioner’s Exhibit No. 3 for identification. 

The witness examined the record book and stated that a 
special meeting of the board of directors was held on Jan¬ 
uary 15, 1926. A special meeting was also held on January 
15, 1927. He recorded the minutes of that meeting and the 
record shown on the page of the minute book he had just 
identified did record the action of the board of directors 
taken at that time. He would sav that the minutes if not 
written on the same dav were written the dav after or the 
next working day. A special meeting of the board of di¬ 
rectors of the A. C. O’Laughlin Company was held on 
January 16, 1928. He recorded the minutes of that meeting 
and the minutes were written up either that day or the next 
working dav. He had to remove the minutes from the 
minute book in order to make the photostat copy and re¬ 
attached them within the last week. 

Thereupon petitioners’ attorney offered in evidence page 
71 of petitioners’ Exhibit No. 3, marked for identification, 
and page 74, containing the minutes of special meetings of 
the board of directors of the A. C. O’Laughlin Company. 

88 Cross-examination: 

Prior to the time he removed them, the records of the 
meetings were attached to the pages of the record book by 
pasting them on. He removed them and repasted them. 
The same statement was true of the record of the Central 
Lime & Cement Company, concerning which he had already 
testified; he removed it for the photostat copies and re¬ 
pasted it. They could be removed easily. They were then 
merely pasted to the pages which had been offered in evi¬ 
dence. 

Mr. Gammon: Your Honor, I make the same objection to 
the admission of these records that I did as to those of the 
Central Lime & Cement Company and in the event your 
Honor should overrule the objection I will make the same 





! 
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motion that the record book be placed in evidence rather 
than the pages. 

Mr. Schultz: If the Court please, I have properly brought 
out the fact those pages had been removed for the purpose 
of getting these photostat copies made to substitute at this 
time. It seems to me that shows the entire honesty! in this 
situation. Practically every minute-book today is ^ loose- 
leaf minute book. We could have done the same tjiing by 
taking out a page and having it put back without any ex¬ 
planation whatever. It seems to me this shows the honesty 
of the entire transaction, and you have the statement of 
the witness that these minutes were actually written up 
within a day or two after the meeting. 

i 

Bv Mr. Schultz: 

Q. From the time they were originally put in uijtil you 
took them out for the purpose of having photostat! copies 
made, were they ever removed from the minute book? 
89 A. No. 

I 

Mr. Schultz: I think that is sufficient. j 

Mr. Gammon: Your Honor, my objection is to the admis¬ 
sion of these papers as records. Of course, this Witness 
has a right to testify that these meetings were held, and 
if he wished, he could testify as to what was done, but when 
he offers these as records, which, as he admits he:.’e, are 
simply loose-leaf sheets, I think our objection is well, taken 

not onlv to the admission of the evidence but I think the 
%/ 

Board will certainly consider the value of such records as 
evidence. 

The Member: Mr. Clerk, this has been marked Respond¬ 
ent ’s Exhibit No. 3? 

The Clerk: Petitioner’s Exhibit No. 3. 

The Member: Petitioner’s Exhibit 3, yes. 

The Clerk: That is correct. 

The Member: Now, as to Petitioner’s Exhibit 3 foi- iden¬ 
tification, as I understand it, Mr. O’Laughlin, the thipg that 
you detached in order to have a photostat copy made! is the 
part which is now pasted on to page 71? 

The Witness: That is right. j 

The Member: That was pasted on before that? 

The Witness: Yes, sir. 

The Member: And you in some way unloosened th^ page 


i 
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and had a photostat copy made and had it pasted on again? 

The Witness: Yes. 

The Member: Is it true also of the minutes on page 74 
of the same minute book? 

90 The Witness: That is true. 

The Member: And you are now offering the min¬ 
utes as they appear from pages 71 and 74 of Petitioner’s 
Exhibit No. 3? 

Mr. Schultz: Yes, and in view of the objection to this 
as not beingj the best evidence, I will now ask the witness— 
I will qualify the witness by asking him if he attended the 
meetings and if he knows what was done. 

The Member: You can do that now. I want to have all 
of the information available on the subject before I rule. 

Bv Mr. Schultz: 

•* 

Q. I will show you page 77 of Petitioner’s Exhibit No. 1 
for identification- 

The Clerk: That is in evidence now. 

Mr. Schultz: Yes. 

Bv Mr. Schultz: 

Q. I will ask you if you attended the meeting and if that 
refreshes your recollection as to having attended a meeting 
on the 3rd day of February, 1927 ? A. I did. 

Q. State, if you know, what transpired at that meeting. 
A. The question came up of how we could promote busi¬ 
ness. We decided that there should be a certain amount of 
business coming to us for that year and that we should have 
some means of going out and promoting new business and 
promoting good will. We settled on a certain percentage 
of what we thought would be the gross sales for that year 
and that we would use that money for the purpose for 
which I have just told you. 

Q. At that time was there any action taken by the board 
of directors in respect to that matter? A. A reso- 

91 lution was then offered to allow me to use certain 
moneys for the promotion of this new business and 

good will. 

Q. From your own memory you know that resolution 
was passed on that date? A. I do. 
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The witness testified that he attended the speciall meeting 
of the board of directors of the Central Lime & Cement 
Company held on or about February 16, 1928. A similar 
resolution was passed on that day. That year they had 
word that some real work was coming out and they were 
figuring how they could go out and get most of| it. The 
resolution was that witness was to spend a certain per¬ 
centage of the gross sales for the keeping of the business. 
He knew such a resolution was passed on that date. 

Referring to petitioners’ Exhibit No. 2, witness testi¬ 
fied he did remember attending the meeting on February 7, 
1927. A resolution was passed on that day permitting J. J. 
O’Laughlin to spend a certain amount per ton for I the pro¬ 
motion of new business. He remembered that that reso¬ 
lution was actually passed at that meeting. 

He attended a meeting of the Limestone Products Com¬ 
pany held February 1, 1928. On that date a resolution was 
passed by the board of directors permitting J. J. O’Laugh¬ 
lin to spend a certain amount per ton in the development 
of new business. 

He attended the meeting of the board of directors of the 
A. C. O’Laughlin Company on January 15, 1927. jOn that 
date a resolution was passed permitting J. J. O’ljiaughlin 
to spend a certain amount of money in the development of 
business in Indiana. 

92 He attended a special meeting of the boarp of di¬ 
rectors of the A. C. O’Laughlin Company }ie\d on 
January 16, 1928. A resolution was passed at that meeting 
permitting him (J. J. O’Laughlin) to spend certain moneys 
in the promotion of further new business in the State of 
Indiana. 


Mr. Schultz: I again offer this, your Honor. j 
The Member: Petitioner’s Exhibit No. 3 for identipcation 
will now be marked Petitioner’s Exhibit No. 3, Mr.i Clerk. 


Do you have some further examination at this time? 

Mr. Gammon: None, your Honor. I simply ren|ew the 
same objection. 

The Member: The minutes which appear at pages 71 and 
74 of Petitioner’s Exhibit No. 3 will be received in evi¬ 
dence. Have you some motion? 

Mr. Gammon: The motion, of course, was that the entire 
book be retained. 
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The Member: The original has been received, and not 
the copies. 

Mr. Gammon: There is no substitution? 

The Member: No. 


(The document so offered and received in evidence was 
marked “Petitioner’s Exhibit No. 3” and made a part of 
this record.) 

A copy of petitioners’ Exhibit No. 3, referred to above, 

is attached hereto as “Exhibit 3” and bv this reference 

•> 

made a part hereof. 


93 Bv Mr. Schultz: 

% 

The witness testified that during the year 1927 the Cen¬ 
tral Lime & Cement Company furnished him with money to 
promote new business and maintain good will. Referring 
to his return, he stated the amount was $19,438.76. The 
same company also furnished him with approximately $48,- 
0U0 for the same purpose in 1928. Referring to his return, 
he stated the amount was $48,165.41. Such sums were re¬ 
ceived in a series of payments. In making up his income 
tax return he went back to the auditing department of the 
Central Lime & Cement Company, from which he received 
all amounts, and got the figure. Such amounts were re¬ 
ceived bv checks. 

•> 

Q. State what you did with those checks when you re¬ 
ceived them. A. When I needed monev I called them and 

* 

told them to send me a check. If there was immediate need 
of sending some of the monev I went out to the bank and 
got what money I needed and got a cashier’s check for the 
balance, and put it in a safe deposit vault. The money that 
I was to use within the next day or two I carried in a sepa¬ 
rate envelope. 

Q. Was that to keep it separate from your personal 
funds? A. From my own personal funds, yes. 

Q. Did you pay out all of those sums which you received 
from the Central Lime & Cement Company for this pur¬ 
pose? A. I did. 

94 Q. Now, did those amounts received in 1927 and 
1928 appear in vour income tax returns? A. Thev 

did. 

Q. Did vou retain anv of this monev for vourself? A. I 
did not. 
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Q. Did you take these specific items as a deduction in 
your returns for 1927 and 1928? A. I di(ji. 

95 Q. Explain to the Court how you happened to 
treat those items in that manner. A. I we)nt over to 
the Internal Revenue Department with our auditor and 
asked for a ruling on it, as I was told that I shohld report 
them and take the deduction. I believe his name was Mar- 
burv. 

Q. It was on that basis that you included that in the re¬ 
turn and took them out? 

I 

The Member: Did vou take a deduction for them ? 

* m | 

Mr. Schultz: He took them in and took them out). 

The Member: Now, you say you used these moneys for 
that purpose; what purpose do you mean? 

The Witness: Commissions, promotion of new business. 

Mr. Schultz: May I suggest this: 

Bv Mr. Schultz: 

Q. The Court wished you to give the entire history of 
what you did with the money; that is what the Court is in¬ 
terested in. A. I will have to go into detail. In the city 
of Chicago there are 48 wards. The towns, villages and 
townships outside of the city, there are approximately 50 
to 60 that we would be dealing in- 1 


The Member: Is that all in Cook County? 

The Witness: All in Cook County. Just to give a general 
example, in one ward where we knew there was some 
business going to come up, we would feel it advisable to 
pass over $500 to their Christmas basket fund, or h picnic, 
or in the form of an ad on a program. We had to deal with 
labor unions. We had three different chauffeurj unions, 
hoisting engineers, crane operating engineers, ancj others, 
and to maintain the good will of their laboii organi- 
96 zations we had to go along with them, thos^ on the 

street, like the cement finishers’ union, the- 

The Member: What do you mean by going along with 
them? | 

The Witness: The thing we were interested in—j:o make 
a success in the delivery of material, there must b<£ no de¬ 
lay. The trucks must be going all of the time. Tljere are 

different labor unions. On a paving job there are toisting 

i 

6—6494o ! 
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engineers, cement finishers, and laborers. They have a 
program or a year book, as they call it. They feel that as 
long as we are delivering this type of material that they are 
safe in asking us to give them $500 or $750 for an ad in their 
vear-book. 

By Mr. Schultz: 

Q. Will you go ahead and explain about tickets. I be¬ 
lieve you started to explain. A. At prize fights, football 
games, and so forth, we would buy a block of tickets and 
send two to one person, four to another, and so on. Some 
one would call us up and ask us for four or five. We felt 
that in order to keep our good will with all of them we 
should do this. I do not remember just what year, but there 
was a banquet of the Irish Fellowship Club where we felt it 
was good business to pay $1,000 for a table at the banquet. 

Q. Will you explain about your donations to the basket 
fund, the Paddy Carr fund? A. The Christmas fund 
basket, Patrick J. Carr started it, and he later died. While 
it was political, we felt that in view of the public business 
we were getting, we felt that we should contribute to causes 
like the Christmas basket fund. Then some ward 
97 would have a dance and we would be asked to put an 
ad on the program. It might be $100 or $200, de¬ 
pending on the size of the ward. We felt that would bring 
us back good business. 

Q. Some of this money went to political organizations for 
campaign purposes? A. It did, especially in the year 1928. 
That was a lieaw election vear. Evervbodv felt thev were 
entitled to ask us for fifty, two hundred or five hundred 
dollars, depending on what position they were running for, 
what position they were out to be elected for. 

Q. Now, did you keep track of- 

The Member: Those were contributions to campaign 
funds? 

The Witness: Yes. 

By Mr. Schultz: 

Q. This whs money which you received from the com¬ 
pany and you actually expended it? A. Yes, sir. 

Q. Did you keep any record or list of this expenditure? 
A. No, sir. 
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Q. Do you know now to whom you made those payments, 
the amounts or dates on which made? A. I do not know. 

Q. You do know, however, that you spent all of this 
money that you received ? A. Every cent. j 

Q. And it was all spent for the benefit of tliej Central 
Lime & Cement Company? A. It was all spent for 

98 the benefit of the Central Lime and Cement Com¬ 
pany. j 

Q. And you did not retain any part of it yourself ? A. 
Not at all. j 

Q. And you were doing this merely as an agent! for the 
Central Lime & Cement Company? A. That is alii 

The witness testified that an examination was made of his 
income tax returns for 1927 and 1928. He identified a letter 
which he received in the mails and said that it was “A 
statement of adjustment which this office proposes to rec¬ 
ommend,” that is, the Treasury Department. | 

Mr. Schultz: Have you any objection to the introduction 
of the letter in evidence? It is referred to in the 60-dav 
letter? 

Mr. Gammon: No objection. Your Honor, this isj the 30- 
day letter, prior to the deficiency notice. 

99 The Member: It will be marked Petitioner’s Ex¬ 
hibit No. 4. You are offering it in evidence ? 

Mr. Schultz: Yes. j 

The Member: It will be received. 

Mr. Schultz: That is all. j 

The Member: TChat purpose is it being offered for? 

Mr. Schultz: It is being offered to show that the j 60-day 

letter that is in evidence in the petition refers to thej30-day 

letter and makes the 30-day letter part of the GO-daJ letter 

and the 30-dav letter contains this statement: 

* 

i 

“This represents amounts paid at various times tb vari¬ 
ous persons in currency, but no data has been produced in 
support of the payment as claimed. This amount was paid 
to the taxpayer by the Central Lime & Cement Company for 
use in paying various commissions to persons securing 
business for them.” i 


In other words, this was never the income of the tax¬ 
payer, and in this letter there is the admission the money 
was paid by the Central Lime & Cement Company anjl paid 
to the taxpayer and by him paid to others. I understand 
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the Government's counsel’s objection was—his contention 
was that the crux of this thing was whether he could prove 
to whom he had paid it. I offer this both as to 1927 and 
1928 because the same statement appears in relation to the 
finding for 1928. This tax has been assessed against an 
individual in face of the fact they admit here it was paid to 
him to be paid to others. 

The Member: I understand you have no objection to it? 
Mr. Gammon: No objection to the admission of it. 

100 I do not think that is material to any admission in 
the 30-dav letter. It would not be material or bind- 

in g. 

The Member: Then mark it, Mr. Clerk. 

(The document so offered and received in evidence was 
marked “Petitioner’s Exhibit No. 4” and made a part of 
this record.) 

A copy of petitioners’ Exhibit Xo. 4, referred to above, 
is attached hereto as “Exhibit 4” and bv this reference 
made a part hereof. 

Mr. Schultz: The report has been approved subject to 
one exception, the only exception having to do with the re¬ 
computation of income in connection with the corrected 
clerical error of $59.20. 

The Member: Will you point out this in the reference in 
the deficiency notice or in the statement attached to it? 
Which docket is this? 

Mr. Schultz: 55,739. 

The Member: Now, where is it? 

Mr. Schultz: “The report of the revenue agent in 
charge”- 

The Member: I see. Is this Exhibit 4 referred to in the 
statement attached to the deficiency notice in the other 
docket number? 

Mr. Schultz: In the other docket number there is a dif¬ 
ferent letter to J. J. O’Laughlin. 

The Member: You are offering this only in respect to 
Charles J. O’Laughlin? 

Mr. Schultz: Yes. 

The Member: Docket 55,739? 

101 Mr. Schultz: Yes. I would like to offer it for both 
cases I in that it shows verv definitelv the Govern- 

ment’s attitude, that these amounts were paid out by the 
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company to these taxpayers and again paid out % them. 
I admit it would not be effective for the benefit pf J. J. 
O'Laughlin, and we will introduce a like letter, l^ut inas¬ 
much as these are consolidated cases I would like |to show 
that the Government treated them the same. 

The Member: What do the pleadings show inj Docket 
55,739 about the deficiency notice that you referred to? 

Mr. Schultz: Do you mean the petition itself, or the an¬ 
swer also? 

The Member: The petition and the answer. 

Mr. Schultz: The petition does not refer to it hs such. 
The petition merely states that the tax in controversy is a 
certain amount, and the determination of the tax is based 
on the following errors: 

i 

“The respondent erred in adding to petitioner’s 'taxable 
income the sums of, to wit, $19,438.76 in 1927, and $48,- 
165.41 in 1928, representing amounts disbursed by him as 
agent for the Central Lime & Cement Company. 

I 

“The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

“During the said years the Central Lime & Cemeijt Com¬ 
pany, of which company the petitioner was an employee, ex¬ 
pended sums of money in securing business, through other 
than the company’s salesmen; said expenditures were as 
follows: 

“Central Lime & Cement Company, 1927, $19,- 
102 438.76; 1928, $48,165.41, these sums of money being 

turned over to the petitioner and disbursed tyy him. 
As these sums never came into the possession of the peti¬ 
tioner for his individual use and enjoyment, they wire not 
properly part of the petitioner’s taxable income.” 

The Member: What are you reading from? 

Mr. Schultz: From the petition in Docket 55,739. [ 

The Member: You have not amended that, exceptjas to¬ 
day? 

Mr. Schultz: Except as today. 

The Member: Petitioner’s Exhibit No. 4 will be received 
in evidence in Docket 55,739 for the purpose of showing the 
manner in which the Commissioner arrived at the !result 
which is reflected by the deficiency which has been deter¬ 
mined by him and any ruling which I have made Ijereto- 
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fore which may be in conflict with that is modified. The 
final ruling up to this point is as just stated. 

Xow, are you offering this for the purpose of proving 
the facts, and all of them, contained in this report of the 
Internal Revenue Department? 

Mr. Schultz: I am offering this in evidence to show that 
the Commissioner has admitted that these moneys were 
paid to these individuals who are now on hearing, to be dis¬ 
bursed by them, and were disbursed by them, and the proof 
that this was never income to these individuals. 

Mr. Gammon: If your Honor please, while we have 
agreed that this might be admitted for the purpose of show¬ 
ing how the Commissioner arrived at or determined the 
amount of the deficiency, we do not admit it as proof of the 
facts that are set forth there at all, and do not want to be 
understood as so admitting. Simply the fact that he 
103 did receive the report from the revenue agent, we 
will willingly admit that, but as to any value it has 
as evidence, we will not admit that. 

The Member: Have you anything to say in support of 
your position it is to be received for something more, and if 
vou have anvthing further I would like to hear vou. 

Mr. Schultz: In the 60-dav letter in which the deficiencv 

* V 

is based, stating that there is a certain deficiency against 
these taxpayers, that 60-day letter specifically states that 
the report of the Internal Revenue Agent in charge at 
Chicago, Illinois, a copy of which was furnished you, is ap¬ 
proved and is hereby made a part of this letter. Xow, when 
we go back to the report, it states that the company paid 
these monevs to the individuals and that these individuals 
paid it out to others. I contend that in the introduction of 
this letter (it) is necessary to show that in reaching this 
deficiency in the 60-day letter the Commissioner approved 
the Revenue Agent’s report not only as to figures but as to 
reasons. In other words, by this admission alone the ques¬ 
tion of whether this money was received by them as their 
income is absolutely eliminated. 

Mr. Gammon: If your Honor please, the question- 

The Member: Just a minute. Are you offering Exhibit 
Xo. 4 upon the theory that it is an admission against inter¬ 
est? 

Mr. Schultz: Yes. It is an admission of facts having to 
do with this case. 
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The Member: That is, von are offering it on the theorv 
it. contains admissions of facts against interest ; 3s that it, 
that is, against the interest of the Commissioner? 

104 Mr. Schultz: Yes. It would be against the inter¬ 
ests of the Commissioner since it discloses it was 

not income to the individuals. 

The Member: That is the theory upon whichj you are 
offering it ? j 

Mr. Schultz: Yes. j 

The Member: What have you to say about that]proposi¬ 
tion, Mr. Gammon? I 

7 i 

Mr. Gammon: We certainly object to its admijssion on 
the ground it is proof of any such matter. We did con¬ 
sent to its admission simply for the purpose of i showing 
that the Commissioner did receive such a letter from the 
revenue agent in charge. As I understand the jquestion 
here, it is what is the amount of the deficiency. Whether 
or not the Commissioner has made an error in pitting it 
upon one basis when it should be upon another, or whether 
or not he has made some elight error of fact in basing his 
determination in a certain matter, we do not think is ma¬ 
terial. For instance, the petitioner would hardlyj be in a 
position to come in here and say that because the Commis¬ 
sioner alleged he was liable in this vear but instead Ihe came 
in and offered to show he was only liable in another year, 
the Board in such a case would have to find out what the 
deficiency was and not whether or not the Commissioner 
merely based his determination upon some erroneous fact. 

Mr. Schultz: In answer to that, the Board has tjme and 
time again held there is a limitation of issues in the^e cases. 
The issue in this case is whether or not this money ever be¬ 
came income to these individuals, and should have j^een in¬ 
cluded in their income tax returns. Starting prac- 

105 tically with the Coates case, which held that where 
they receive money from a corporation and deposit 

it in their bank account, where they can prove they were 
holding it for the benefit of a corporation, that money does 
not belong to them. That was followed in the cases at 5 
B.T.A. 1039 and 6 B.T.A. 21. j 

The only other question we could have arise in tljiis case 
is whether or not if these people received this moi^ey and 
had not paid it out, whether the Commissioner u$on any 
theory could say, it not having been paid out in somje nebu- 



88 


CHARLES J. o’laUGHLIN VS. 


Ions way, it became income, although they probably will 
admit the company could recover it any time it wished. 

Those are the only two issues which could be present in 
this case. Now, bearing on those issues is the statement 
which has been approved in the 60-day letter and which is 
contained in the letter of the revenue agent who made the 
investigation and that does become an admission as far as 
the issue is concerned here. Based upon counsel’s theory 
that it is onlv the deficiencv that is concerned, then cer- 
tainlv we are out of court, because if this deficiencv does not 
arise out of the issues here, then it arises out of something 
so foreign that we would have to start on an examination 
of this witness which would carry us through every taxable 
transaction he had that year to prove that the deficiency 
alleged did not arise out of something other than the issues 

c o 

involved in this case. 

The Member: Have you any authority in support of your 
position as to the admissibility of Petitioner’s Exhibit No. 
4 for any othqr purpose except the purpose for which it has 
now been received? I mean have vou any cases or decisions 
of the Board or courts? 

106 Mr. Gammon: I am not able to cite anv at this 

time, your Honor, but I would be very glad to cite 

some cases upon the fact that the real issue before the 

Board is the amount of the deficiencv and not whether or 

* 

not it was properly or improperly determined. I think I 
could cite your Honor to a number of cases on that point. 
In other words, that the burden at all times rests upon the 
petitioner to show that he does not owe the deficiency which 
has been asserted. If he comes in and shows the deficiency 
has been improperly determined or determined on some 
erroneous fact, or that some fact has been erroneously 
stated in this determination, but nevertheless from the 
facts before the Board it is clear that he does owe a defi¬ 
ciency, the Board will find what the deficiency is and not 
merely find the Commissioner made some error in his com¬ 
putation and determination. I will be glad to cite the deci¬ 
sions on that point, if your Honor wishes. It will only take 
a few minutes to do it. 

The Member: It seems to me you do not touch upon the 
troublesome question here, because what you have said does 
not go that far. You do not touch the question, it seems to 
me, although I may be in error about that. Anyway, I am 
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not satisfied about it. He conies forward and says fhat here 
is a deficiency notice, the 60 day letter, and as a part of that 
letter there is a statement attached and the letter pefers to 
the statement as follows: 


“As shown in the statement attached.” Then the state¬ 
ments says: I 

“The report of the internal revenue agent in cjiarge at 
Chicago, Illinois, a copy of which was furnished yolu, is ap¬ 
proved and hereby made a part of this letter, with the fol¬ 
lowing exceptions,” which are noted. j 

107 Then, Petitioner’s Exhibit No. 4 is the letter of the 
agent. I do not find the language you quoted a while 
ago, Mr. Schultz. 

Mr. Schultz: Do you mean in the 30-dav letter? 

* •/ 

The Member: I mean in the Revenue Agent’s report. 

Mr. Schultz: As to 1927 and 1928 there are likje state¬ 
ments. | 

The Member: Now, in the statement which is attached to 
the revenue agent's letter, we find schedule 1-A, explana¬ 
tion of items changed, “deductions for commissions shown 
on line 16 of return disallowed in full, $19,000.” That is 
the point? 

Mr. Schultz: Yes. 

The Member: Then follows: “This represents jvarious 
amounts paid out at various dates to various persons in 
currency, but no data has been produced in suppori of the 
payments as claimed. This amount was paid to tfie tax¬ 
payer by the Central Lime and Cement Company foij* use in 
paying various commissions to persons securing bjusiness 
for them.” Is that true? 

Mr. Schultz: Yes. Also the statement on the next page. 

The Member: That refers to another year. j 

Mr. Schultz: There is a repetition of that statement in 
respect to 1928. In other words, there can be no—j— 

The Member: I do not get that. Show me where it is. 

Mr. Schultz: Right here (indicating). It is just i repe¬ 
tition of the other statement. 

The Member: What I have just read is from the first 
page of the preliminary statement. I am now about to 
read from the third page, schedule 4-A, explanation of 
items changed: “Deduction for commissions paid. This 
represents various amounts paid to various persons in 
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108 currency and no data available or record kept to 
show t!o whom or in what amount. This amount was 

paid to the taxpayer by the Central Lime & Cement Com¬ 
pany for use in paying various commissions to persons 
securing business for them.” He comes forward and savs 
these statements in the letter of the agent, which are ap¬ 
proved in the statement attached to the 60-day letter, the 
deficiency notice, which in turn refers to that statement, he 
says that these are admissions against interest by the Com¬ 
missioner and he means admissions of fact, as I understand 
him. Xow, the question is as to whether or not they should 
be received in evidence for the purpose for which he is 
offering them. 

Mr. Schultz: And for what they are worth. 

Mr. Gammon: There has been no admission, at least, that 
the deficiency notice covers this particular report, but even 
if it had, if your Honor please, it seems to me this is not to 
be treated as part of the pleadings in this case. This is 
being offered'here as an exhibit to the testimony of this wit- 
ness, who has not even finished his testimony. It certainly 
does not automatically become a part of the pleadings, be¬ 
cause it is offered in evidence for some particular purpose. 
The sixty-day letter, the deficiency notice, was part of the 
petition in this case, but this 30-day letter, this report of 
the revenue agent, is being offered in evidence as an exhibit 
to the testimony of the petitioner's first witness. His testi¬ 
mony has not even been completed. I do not think, cer¬ 
tainly, there is any ground of estoppel that could work 
against the Government in any event. 

109 Mr. Schultz: If the Court please, counsel's state¬ 
ment is rather remarkable. In order to get evidence 

in you have a witness on the stand and ask him to identify 
certain documents, and you cannot do that, and the evi¬ 
dence has no effect because he has not concluded his testi¬ 
mony. How can you get it in evidence except to have it 
identified bv the witness and offered in evidence. It seems 

V 

now that the sole complaint is he is not through testifying. 
Let us assume this was part of the 60-day letter itself- 

Mr. Gammon: That is an erroneous assumption. 

Mr. Schultz: The question on that is whether or not the 
statement of the revenue agent in charge—the statement 
that the report of the revenue agent in charge, copy of 
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which is attached hereto, is approved and made p<jirt of this 
letter- j 

Mr. Gammon: That does not make it a part ofj the peti¬ 
tion, if your Honor please. j 

Mr. Schultz: I am not offering it as part of tluj petition, 
but as evidence of an admission, which, again, isj admitted 
in the 60-dav letter. In other words, we start on ]two theo¬ 
ries: First, the witness testifies that he receives certain 
moneys from a corporation as agent to be expended by him, 
and that he expended those moneys. We then bffer this 
letter in evidence, which is conclusive as far as th<^ Govern¬ 
ment’s agreement that is a proper statement, because they 
say in the report which is approved here that the taxpayer 
received the money from the corporation and that it was 
paid out to other people and paid out in cash, whiph leaves 
just one thing, and that is whether or not this taxpayer, 
having received the money and assuming he did] not pay 
it out, it could become income to him. Tliej' have to 
110 overcome that presumption. That has been decided 
in the Cohan case and followed in the Reece case, 
and four or five times since. So, this is corroborative proof 
of testimony heretofore given and it is the admission of the 
Government that the facts testified here are corrject, and 
the fact the man is not through testifying is no ground for 
its being barred. 

The Member: Do you expect to offer in evidencp the 60- 
dav letter, the deficiencv notice, with the statement at¬ 
tached ? 

Mr. Schultz: I expect to offer the 60-day lettep in evi¬ 
dence, although counsel assures me that the 60-day letter 
is in evidence because it is attached to the petition. I will 
ask counsel if that is his statement. 

Mr. Gammon: The deficiency notice is in evidence. 

The Member: You show me where it is in evidence in 
Docket No. 55,739. It is alleged in paragraph 2 of the 
petition that the notice of deficiency, a copy of \|hich is 
attached and marked Exhibit A, purports to have been 
mailed to the petitioner February 7, 1931. In your answer 
you allege in paragraph 2—you admit the allegations con¬ 
tained in paragraph 2. As I construe that, that is an admis¬ 
sion that the notice of deficiency, copy of which is attached 
and marked Exhibit A, purports to have been mailed on 
February 7,1931, and is not an admission of anything else. 
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So, I rule now that up to this point the letter dated—is it 
April 8, 1931? Anyway, it is the letter which is attached 
to the petition. 

Mr. Schultz: February 7, 1931. 

Mr. Gammon: That is the true date, although the 

111 photostat which we have attached to the copy does 
not have a date. The true date of the deficiency no- 

tice is February 7, 1931. 

The Member: It does not appear whether it has a date 

or not. There is a date of April 8, 1931, on the purported 

copy of the letter which is attached to the petition and to 

that is attached a statement consisting of one page. 

The ruling of the Board now is that this letter and this 

statement attached to it are not in evidence and they must 

l)e proven if you are going to rely on them. 

Mr. Schultz: I will show vour Honor the letter. 

* 

Tlie Member: I will permit you to proceed with your 
proof in that respect and come back later to a ruling on 
vour offer. 

Mr. Schultz: Will vou agree to admit the 60-dav letter in 
evidence? You stated this morning it was in evidence. 
There is the original of it. 

Mr. Gammon: We will admit this is a copy of the notice 
of deficiency. 

Mr. Schultz: This is the original. 

Mr. Gammon: We will admit it is the original notice of 
deficiency. 

The Member: It will be marked “Petitioner’s Exhibit 
No. 5” and received in evidence with the statement at¬ 
tached to it, the two sheets. 

(The document so offered and received in evidence was 
marked “Petitioner’s Exhibit No. 5” and made a part of 
this record.) 

112 A copy of petitioners’ Exhibit No. 5, referred to 
above, I is attached hereto as “Exhibit 5” and by 

this reference made a part hereof. 

Mr. Schultz: I again—shall I again offer a copy of the 
letter in evidence? 

The Member: I did not declare an intermission this morn¬ 
ing because I had an estimate that this case would take 
only one and one-half hours. These estimates are very 
often in error one way or the other. I have gone on with- 
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out any intermission with the thought we coul<|l perhaps 
finish, but I see now we will not be able to do it. jl am now 
going to suspend and resume at two o’clock, and in the 
meantime I would like to have counsel on both £ides give 
consideration to the question whether or not tlijese state¬ 
ments I have read from pages 1 and 3 of Petitioner’s Ex¬ 
hibit No. 4 are admissible for any other purposd than the 
purpose for which they have been received, or particularly 
whether they are admissible for the other purposes for 
which they are offered by the petitioner. When I say I 
wish you to give that consideration, if you have $ny cases 
of the Board or the courts, I would appreciate ycj>ur draw¬ 
ing them to my attention. j 

Mr. Gammon: Do you want authority as to whether or 
not these statements in this thirty-day letter are evidence of 
facts that appear to be shown therein? 

The Member: I have now ruled that PetitionerExhibit 
Xo. 4, which embraces these statements, is admissible, and 
they are received for the purpose of showing how the Com¬ 
missioner arrived at his result, the deficiency, or deficien¬ 
cies, as the case may be. The question is whether or not 
this letter, and more particularly these statements 
113 which have been quoted from it, heretofore!, are ad¬ 
missible for any other purpose. Counsel! for the 
petitioner is offering them for the further purpose of prov¬ 
ing facts. 

Mr. Gammon: That is right, your Honor. 

The Member: He is offering them more particularly as 
admissions against interest on the part of the bommis- 
sioner. I understand he means by that that in this letter the 
Commissioner has admitted whatever facts may j be con¬ 
tained in these portions that have been read frofn pages 
1 and 3. That is your position, is it not, Mr. Schqltz? 

Mr. Schultz: That is my position, your Honor, tihat this 
is an admission the money did not belong to the taxpayer; 
that it never belonged to him and therefore following that 
conclusion that you arrive at from the evidence, lit could 
not be taxable income to him. 

The Member: I will say to counsel for both sides now 
that I do not think this question is wholly free frpm diffi¬ 
culty and I surely would like all of the assistance I can 
get from both sides on the question as to whether or not 
it should be received for any other purpose than the pur- 
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pose for which it has now been offered. Have I made the 
question plain? 

Mr. Gammon: I will do the best I can. 

Mr. Schultz: Yes, sir. 

The Member: I will suspend until two o’clock. We did 
not have any intermission this morning, and I want to give 
you as much time as I can on the question of law as to the 
admissibility of this evidence. 

114 Thereupon the attorneys for the parties presented 
oral argument concerning the admission of the thirty- 

day letter in question. 

The Member: This question is a question, as I have al- 
ready indicated, that is not wholly free from difficultv, and 
if I were free to do so I would take it under advisement, 
that is to say, I would receive the evidence subject to ob¬ 
jection and note an exception in favor of the person against 
whom the ruling mav go. But I feel I cannot do that now 
because I feel the parties are entitled to know at this time 
what the ruling will be because it mav have some effect 
upon the steps they may take in further proof. So, I will 
rule now. I will overrule the objection and receive the Ex¬ 
hibit Xo. 4 for the further purpose of showing an admis¬ 
sion against interest on the part of the Commissioner, which 
admission against interest is to be found in taking and con¬ 
struing the deficiency notice, the statement attached, and 
Exhibit Xo. 4 together. I am now referring more par¬ 
ticularly, so far as I am touching upon the question of 
admission against interest, I am referring more particu¬ 
larly to the portion of the preliminary statement which is 
embodied in Exhibit 4, taken from pages 1 and 3 of the 
preliminary statement, as heretofore read. An exception 
to this ruling may be noted. 

Mr. Gammon: All right, your Honor. 

The Member: As perhaps I have already indicated, of 
course when the Commissioner takes the case to offer proof 
he may wish to offer, the Commissioner will be given an 
opportunity to show that the statements which have just 
been referred to in the preliminary statement, which 

115 is part of Exhibit 4, were in fact erroneous state¬ 
ments and were founded on error and not fact. That 

right is reserved to the respondent, of course, in the proof 
of his case. That is why I am ruling now, to give the re¬ 
spondent the opportunity to offer that proof if he desires. 
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Mr. Gammon: Will your Honor permit the respondent at 
this time to amend his pleadings so as to correct tjiis state¬ 
ment in the 60-dav letter which states that the cojj)y of the 
report of the Internal Revenue Agent is approved]with the 
following exceptions- 

Mr. Schultz: What is the amendment? 

The Member: Just what is your amendment? 

Mr. Gammon: Will your Honor permit the respondent at 
this time to amend his answer so as to correct an admission, 
in so far as it relates to the deficiency notice and t|ie state¬ 
ment therein, that the copy of the report of the internal 
revenue agent in charge is approved? 

Mr. Schultz: May it please the Court, I would like to 
have him put that in exact language. Are you goinjg to say 
it was not approved; are you going to say this was not 
stated in the letter; are you going to allege you ar^ chang¬ 
ing your position and the burden will be upon you ^o prove 
it was improper? 

The Member: I will deny the request to amendjthe an¬ 
swer for the reason I consider it unnecessary, and for the 
reason I construe the answer as it is now, and more particu¬ 
larly paragraphs 4 and 5, and the unnumbered paragraph 
which follows paragraph 5, to be a denial on the part 
116 of the Commissioner, which is entirely adequate to 
permit the Commissioner to prove that thdre was 
ever any part of the first four paragraphs in the statement 
attached to the deficiency letter. I will, under the! plead¬ 
ings, permit the respondent to offer proof of such erj'Or and 
proof in support of the correction of any such erijor and 
proof to the effect further that any statement which qe made 
in this preliminary statement, Exhibit No. 4, on eith4r page 
1 or page 3, are in fact in error, and that they are n^t true 
and not correct. In other words, I construe the pleadings 
to be adequate as they are and to enable the respondent to 
show whatever the truth may be in this respect, ancj I will 
permit the respondent when he states the case to m^et the 
proof that has been offered in this respect by the petitioner. 

So, you may proceed. 

Mr. Schultz: We have amended paragraph 3 to read: 
4 ‘The taxes in controversy are income taxes for the calen¬ 
dar years 1927 and 1928 and the amount in dispute is 
$7,898.85.” According to the answer, you deny thait, Mr. 
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Gammon? Do you wish us to prove that or do you admit 

that is the exact amount in controversv? 

•> 

Mr. Gammon: Respondent admits that the taxes in con¬ 
troversv inithe case of Charles J. O’Laughlin are income 
taxes for the years 1927 and 1928 in the amount of $1,646.07, 
and $6,252.78, respectively, and that the amounts in con¬ 
troversy in the case of J. J. O’Laughlin are deficiencies in 
income taxes for the years 1927 and 1928 in the amounts of 
$1,599.20 and $221.01, respectively. 

The Member: You admit that? 

Mr. Gammon: Yes. 

The Member: You have heard his statement of admission 
of facts and you agree to that? 

117 Mr. Schultz: Yes. 

The Member: The stipulation as to the facts will 
be received. In order that the position of the Board may 
be plain to both parties in connection with the ruling made 
a few moments ago on this admission of Petitioner’s Ex- 
hibit Xo. 4, I want to call the attention of the parties to the 
fact that there is alreadv evidence in here adduced from the 
witness of the petitioners that the statement in this pre¬ 
liminary statement which is part of Exhibit Xo. 4, which 
reads “This amount was paid to taxpayer by the Central 
Lime & Cement Company for use in paying various com¬ 
missions to persons securing business for them,” there is 
a similar statement on page 3 with reference to the subse¬ 
quent year. There is already some proof here to the effect 
that is an erroneous statement because the evidence of the 
witness shows in some detail the purposes for which the 
money was spent and all of those purposes were not, as I 
understand it, for the payment of commissions. 

Mr. Schultz: His statement does state that he paid the 
money out to these different people, and the question is, 
could it be income to him; could the Government raise the 
question that since the company gave him the money and he 
paid it out for the company- 

The Member: I do not understand there is any dispute 
he actually paid it out. 

Mr. Schultz: I think there must be, because it could not 
be income to him. 

The Member: If there is, it does not appear now. I was 
calling attention merely to some differences between the 


I 

i 

i 

I 

1 

l 

j 

GUY T. HELVERING, COM. OF INT. REV. j 97 

I 

proof as furnished by the witness and the statements. 

118 Mr. Schultz: You may take the witness. 

* 

The Member: There is one question in viqw of the 
position taken by the petitioners, and that is a question as to 
whether or not under the contention to be made jthat the 
money was at some time received by the petitioner 4nd later 
paid out by the petitioner, whether or not that creates a 
situation where the petitioner could deduct the disburse¬ 
ments. Of course, if the corporation itself had paiq out the 
money and it was for the purposes contemplate4 by the 
statute for which deductions were allowable, the Corpora¬ 
tion could make the deductions, but there is the! further 

7 I 

question now as to whether or not since it was actually re¬ 
ceived and paid out by the petitioner, an individual, [whether 
he can deduct it. 

Mr. Schultz: The question goes back beyond that. Was 

it. ever income to him? He testified this morningi that if 

they—I asked him this question—“Did you receive the 

sums vou testified to from the Central Lime & Cement 
* 

Company during those years to be expended by you as their 
agent ? ” j 

The Member: I appreciate before you get to the Question 
of how the disbursements are to be handled you hfcve the 
question as to whether or not you did receive them as 
income. 

I 

Bv Mr. Schultz: 

Q. Your answer to that question was what? A. I Yes. 

Q. Did you pay it out- 

The Member: I think you covered that subject. If you 
did not, I will let you question him now. 

Mr. Schultz: I would like to, so there can be no question. 

119 Bv Mr. Schultz: I 

* 

Q. Did you pay all of that money out as agent of the 
corporation? A. I did. 

Q. Did you retain any part of that money for vohrself? 
A. I did not. 


7—6494a 
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Cross-examination. 

The Central Lime & Cement Company was a family cor¬ 
poration. The stock was divided three ways, three different 
families, about one-third each. They were the families of 
A. C. O’Laughlin, M. J. O’Laughlin, now deceased, J. J. 
O’Laughlin, C. J. O’Laughlin, Kate O’Laughlin, Kathleen 
O’Laughlin, Mary O’Laughlin, Rose O’Laughlin, James 
O’Laughlin, and John E. O’Laughlin. They owned all of 
the stock. They were cousins, mother, brother and sisters 
of the witness. A. C. O’Laughlin managed the affairs of 
the company. W. D. Ward, working under A. C. O’Laugh¬ 
lin, had charge of keeping the books and preparing income 
tax returns. 

In addition to his regular salary, witness received from 
the Central Lime & Cement Company during 1927 
$19,438.76. The company has never asked that that amount 
be returned. There was no understanding that he owed 
that, amount !to the company. He was under no obligation 
to return the amount. 

During 1928 he received in addition to his regular salarv 
$48,165.41 from the Central Lime & Cement Company. He 
was under no obligation to return that amount. 

Xo officer of the Central Lime & Cement Company ever 
indicated to him that he was expected to return any part of 
such amounts. He never made an accounting nor was asked 
by the; Central Lime & Cement Company to make an 
120 accounting of either of the amounts. He had no list 
or record of what he did with such amounts, nor had 
the company such a list or record, and he was secretary of 
the company. The Central Lime & Cement Company did 
have a record of the amounts advanced to him and he got 
the figures from the company when he made up his income 
tax. At that time he just saw the account. It was a com¬ 
mission account and was treated as payment of a commis¬ 
sion to him. It appeared on the books of the company in 
such manner. When the witness disbursed any of these 
amounts he paid the amounts in cash. It was always in 
currency—not by check or anything of which there would 
be a record. He did not remember when or to whom he 
paid any part of either of the amounts during the year 1927 
or 192S, or any other year. He did not know of any spe¬ 
cific case but he knew of a lot of cases where he paid out 
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money. He did not remember the time, place or ainount of 
any payment or disbursement he made of the two Amounts. 
He had no record of them and was unable to fuilnish the 
Board with any evidence in regard to them. j 

Q. Have you suffered a lapse of memory in connection 
with any of those disbursements! A. I was never Risked to 
keep track of them. 

Q. It was not so long ago. A. It was five years bgo, and 
there are a lot of things happening down there every day. 
I cannot remember any particular one. i 

Q. You testify positively you cannot recall the payment 
of any of those amounts, any time and place? A. I cannot 
give you the time. I can tell you—for one thing I do 

121 not know whether it was in 1925 or 1928, there was 
some waterway development in Washington. We were 

compelled—we were not compelled, but we thought it good 
business to buy a car and fill it up with political people and 
send them to Washington. As I testified this mojming, I 
recall of an Irish Fellowship banquet where we were asked 
to contribute one thousand dollars for a table. 

Q. As a matter of fact, then, it will appear now that in¬ 
stead of these two amounts being commissions, as shown by 
the books, some were contributions and gifts bf vari- 

122 ous kinds? A. That is right. I 

Q. They were not commissions? A. We handled 
it as a commission according to the resolution. 

Q. That was simply to show on your records? A. That 
is it. 

Q. You did not keep any other records? A. No. 

Q. Do you know what proportion of these amounts was 
used for political contributions and what proportion for 
Christmas baskets and what for picnics? A. I should say 
roughly that two-thirds of it was used for labor organiza¬ 
tions. 

Q. When you purchased advertising in connection with 
the work of labor organizations, was there any reasbn you 
could not keep a record of a disbursement for advertising 
purposes? A. Ours was a very close corporation. It! was a 
family corporation. We did not want every employee we 
had working for us to know what we were doing. 

Asked if he had made similar expenditures for; prior 
years witness stated that he had nothing to do with prior 
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years: 1927 and 1928 were the first years he had anything 
to do with it. He did not know whether or not the company 
had those sorts of expenditures for prior years. He was 
with the company for prior years but knew nothing about 
that. He was an officer but had just a nominal position. 

Mr. Mowbray was the revenue officer in Chicago with 
whom he discussed this matter. He did not know where Mr. 
Mowbray was then or his position. He was in the col¬ 
lector's office and he did not know whether he was 

123 still there or not. He did discuss with him the nature 
of the disbursements concerning which he had testi¬ 
fied : 

Q. Did he tell you you would be allowed to take those 
deductions without any corroborating evidence or records? 
A. He told me I should put it in my income tax and take 
it out as a deduction. 

Q. Did he tell you it would be unnecessary to have re¬ 
ceipts or records to prove the deductions? A. He did not 
sav. 

Q. Your testimony is, then, that you paid out these two 
amounts which were advanced to you in 1927 and 1928, but 
you are unable to state any person to whom you paid any 
part of those amounts or the time or place you paid them? 
A. I cannot tell vou. 

w 

Q. What is that? A. I do not know at this time. 

Q. Those amounts which you disbursed, do you remem¬ 
ber what the average amount was, or how tliev ran? A. 
Labor organizations would run as high as $1,000. A block 
of football tickets would run two or three hundred dollars; 
tickets to a fight, $500. I think I testified this morning that 
the territorv we were concerned in was the citv of Chicago 
and the Countv of Cook and outside of the citv of Chicago 
there were probably fifty small villages, towns and town¬ 
ships. Some of the money, which would be very little, in a 
small township, we might be able to promote the delivery of 
2,000 vards of road stone in a vear. Tliev thought we 
would pay a commission of about ten cents a yard. 

124 He never filed any returns, Forms 1099, with the 
office of the Collector of Internal Revenue at Chicago 

for the reason that he never paid anything over $1,500 or 
more in anv one vear to anv one man. He had nothing to 
do with the filling out of these forms in cases where other 
amounts, larger amounts, were paid out. Their auditor, 
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Ward, handled that. The witness identified his signature 
on his return for 1927 which he had executed and Acknowl¬ 
edged. In that return he reported as commissions 1 ! in addi¬ 
tion to salary $18,438.76. j 

Thereupon the attorney for the respondent offered in 
evidence as respondent’s Exhibit A the return referred to, 
and it was admitted in evidence. 

A copy of respondent’s Exhibit A, referred to ^bove, is 
attached hereto as “Exhibit A” and bv this reference made 
a part hereof. 

He identified his signature on his income tax return for 
the calendar year 1928 and admitted that he executed and 
acknowledged it. He admitted that he reported therein in 
addition to regular salarv commissions amounting to 
$48,165.41. 

Thereupon the attorney for the respondent offered in 
evidence as respondent’s Exhibit B a copy of the return for 
the vear 1928, and it was admitted in evidence. 

* 7 # i 

A copy of respondent’s Exhibit B referred to pbove is 
attached hereto as “Exhibit B” and by this reference made 
a part hereof. 

He did not know of any other amounts paid out by the 
Central Lime & Cement Company to any other officer for 
similar purposes during the years 1927 and 1928. He did 
have access to the books and records of the copipany. 

125 The Member: Now, I want to be clear on tjhis Ex¬ 
hibit No. 4 that was offered by the petitioned As I 

understand, that was offered in Docket No. 55739? 

Mr. Schultz: Y es. 

The Member: That is where Charles J. O’Laughlip is the 
petitioner? | 

Mr. Schultz: Yes. 

The Member: And it is offered only as bearing upon the 
issues in that docket number? 

Mr. Schultz: Yes. 

The Member: It is so understood. 

Mr. Schultz: Yes. 

The Member: We will take a short recess. 

126 Thereupon John J. O’Laughlin was called as a 
witness on behalf of the petitioners and aftep being 

dulv sworn testified as follows: j 

9/ 
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He resided at 1028 Monroe Street, River Forest, Illinois. 
He was employed by the Consumers Company, Chicago. 
During the years 1927 and 1928 he was employed by the 
A. C. O'Laughlin Company, the Central Lime & Cement 
Company and the Limestone Products Company. The busi¬ 
ness of the A. C. 0 'Laughlin Company was producing, manu¬ 
facturing and wholesaling of crushed limestone. The Lime¬ 
stone Products Company manufactured limestone for 
specialties and produced and sold it wholesale. He was an 
officer of the Limestone Products Company during the 
years 1927 and 1928. He was sales manager with the A. C. 
0'Laughlin Company during those years. He was not an 
officer of that company. The A. C. 0'Laughlin Company 
did deliver to him monev during those vears to be used by 
him for the company. He was told by A. C. O’Laughlin, 
president of the A. C. O'Laughlin Company, that there was 
money available for certain purposes. During the year 
1927 he did receive such sums of money from the A. C. 
O’Laughlin Company. He believed it was about $16,000.00. 
Referring to his income tax return he said that the amount 
was $16,7)77.43. He did receive like sums from the A. C. 
O’Laughlin Company in 1928, which amounted to $2,261.38. 
He received that monev in checks from time to time during 
the year—when lie called upon the company for checks. 
He cashed the checks and paid the money out for certain 
purposes in connection with the sales of this company. He 
did pay out all the money so received from the A. C. 
O'Laughlin Company during the years 1927 and 1928. He 
did not retain any part of it for himself. 

127 He was vice-president and treasurer of the Lime¬ 
stone Products Company during the years 1927 and 
1928. The Limestone Products Company did deliver money 
to him during 1927 and 1928 to be disbursed by him for the 
company. In 1927 he received $2,117.13 and in 1928 
$2,483.75. He received such money for the purpose of pro¬ 
moting the sales of that company and he spent all of that 
money for the benefit of the company. He did not retain 
any part of if for himself. At the end of the calendar year 
he received a check from the Limestone Products Company 
for the total amount. It was handled in a different manner 
than the amount received from the A. C. O’Laughlin Com¬ 
pany because it was a much smaller—the business was much 
smaller—and he carried it himself. 
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All of the payments made by him for and on behalf of 
those companies were under the directions which he re¬ 
ceived. None of it was for himself, or to be retained by 
him. All of the sums he just testified to did appear in his 
income tax returns for 1927 and 1928 as income tojhim and 
like sums appeared in the respective income tax returns as 
deductions. He treated the items in that mannerj because 
of information he had received from Charles J. Q’Laugh- 
lin, regarding some conversations he had had with an in¬ 
ternal revenue agent. An examination was made of his in¬ 
come tax returns for the years 1927 and 1928. 

Q. I will show you a letter dated February 7,193jl, signed 

by J. C. Wilmer, addressed to you at 1028 Monroe Street, 

and I will ask vou- 

* 

Mr. Schultz: I would like to have this marked fo+ identifi¬ 
cation. 

128 (The document referred to was marked “Peti¬ 
tioner’s Exhibit No. 6 for identification.”) 

By Mr. Schultz: 

Q. I ask you if you received that letter. A. Yes. 

He received the letter in the United States mails but did 
not recall whether or not it was registered. He knew that 
he received it through the mails. 

Mr. Schultz: I offer in evidence Petitioner’s Exhibit No. 
6 for identification, and ask that it be admitted in evidence, 
being the 60-day letter to J. J. O’Laughlin covering the de- 
ficiencv alleged for 1927 and 1928. 

The Member: This is the original of which a copy if at¬ 
tached to the petition? 

Mr. Schultz: Yes. 

The Member: Let Mr. Gammon see it. 

Mr. Schultz: Pardon me. (Hands paper to Mr. 0ammon.) 

Mr. Gammon: No objection. 

The Member: It may be received as Petitioner’s Exhibit 
No. 6. 

(The document so offered and received in evidence was 
marked “Petitioner’s Exhibit No. 6” and made a part of 
this record.) 

A copy of petitioners’ Exhibit No. 6 referred t<i above is 
attached hereto as “Exhibit 6” and by this reference made 
a part hereof. 
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129 Bv Mr. Schultz: 

Q. I show !you a letter from the Internal Revenue Agent 
in charge at Chicago dated October 2,1930, signed by C. W. 
Herrick- 

Mr. Schultz: I ask that this be marked for identification 
as Petitioner’s Exhibit No. 7. 

(The document referred to was marked “Petitioner’s 
Exhibit No. 7 for identification.”) 

He received that letter through the U. S. mails. 

Mr. Schultz: I offer this letter in evidence as Petitioner’s 
Exhibit No. 7 for the purpose of showing what the Commis¬ 
sioner did and for the purpose of showing an admission 
against interest. 

The Member: What is the admission against interest? 

Mr. Schultz: The same as the other. Exactly the same 
wording is used. 

The Member: You mean the same as in Petitioner’s 
Exhibit No. 4? 

Mr. Schultz: Practically to the same effect. 

The Member: Just read it. 

Mr. Schultz: It is Schedule 1-A, explanation of items 
changed: 

“(a) Deductions for commissions as shown on line 16 of 
return have been disallowed in full amount of $18,694.56. 

“This amount, represents various amounts paid at vari¬ 
ous dates to various persons, and currency, but no data has 
been produced to show to whom, in what amounts or date 
that these items of payment were made. 

“16,577.43 of this amount was received bv the tax- 

130 payer from A. C. O’Laughlin & Company and 
$2,117.13 from the Limestone Products Company, 

to be disbursed for them by the taxpayer.” 

The Witness: That is in respect of 1927. The expla¬ 
nation on page 3 reads: 

“(a) Deductions for commissions as shown on line 16 of 
return have been disallowed in full amount of $4,745.13. 

“This amount represents various amounts paid on various 
dates to various persons and currency, but no data has been 
produced to show to whom, in what amounts or dates these 
items of payment were made. 


GUY T. HELVERING, COM. OF INT. REV. 


105 


4 ‘$2,261.38 of this amount was received by th^ taxpayer 
from A. C. O’Laughlin Company and $2,483.70 from the 
Limestone Products Company to be disbursed for them by 
the taxpayer.’’ 

Mr. Schultz: The right to introduce that letter is sup¬ 
ported by the statement in Petitioner’s Exhibit 6, which 
states: “The report of the Internal Revenue jAgent in 
charge at Chicago, Illinois, a copy of which was (furnished 
you, is approved, and is hereby made part of tjtiis letter, 
with the exceptions noted below.” j 

Mr. Gammon: Respondent makes the same objection. 

The Member: You have just read from Exhibit, 6. That 
is the deficiency letter. The first page has theise words 
“as shown on the statement attached.” This is (the same 
question as there was with reference to Exhibit No. 4? 

Mr. Schultz: Yes. The statement attached has the word¬ 
ing I have read. 

The Member: It is substantiallv the same? 

m/ 

Mr. Schultz: Exactlv the same. 

131 The Member: It is the same question ofj law, al¬ 
though the facts may be somewhat different 

Mr. Gammon: The respondent offers no objection to the 
introduction of the revenue agent’s report for the purpose 
of showing how the computation was made but do(>s object 
to its introduction for the purpose of establishing ajiv facts, 
or, as contended by counsel for the petitioner, for the 
purpose of showing an admission against interest. 

The Member: The objection is overruled, and the same 
ruling as a matter of law is made with reference! to this 
exhibit as was made with reference to Petitioner’s 'Exhibit 
No.. 4, and it will be received for the second and additional 
purpose for which it is offered by petitioner, that is,| for the 
purpose of showing an admission against interest! on the 
part of the Commissioner, and as far as it does embrace an 
admission against interest it will be considered as evidence 
in connection with all of the other evidence in thjis pro¬ 
ceeding, Docket No. 55,740, in so far as it bears upon any 
of the issues of fact that are before the Board in thjis pro¬ 
ceeding. 

The clerk will mark the exhibit which has been referred 
to as being received in evidence. 
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(The document so offered and received in evidence was 
marked “Petitioner’s Exhibit No. 7” and made a part of 
this record.) 

Mr. Gammon: I would like to have an exception. 

The Member: An exception will be noted. 

A copy of petitioners’ Exhibit No. 7 referred to above is 

attached hereto as “Exhibit 7” and bv this reference made 

* 

a part hereof. 

132 Bv Mr. Schultz: 

Q. You stated that you received from the A. C. 0’Laugh - 
lin Company $16,577.43 in 1927 and $2,261.38 in 1928 to be 
expended by you in the forwarding of the business of the 
company; is that correct? A. Yes. 

Q. Did vou keep a record of the pavments made bv vou? 
A. No. 

Q. Do you know to whom you made those payments, the 
amounts and the dates on each amount? A. I do not re¬ 
member. 

Q. Tell the Court as much as you can remember of the 
various classes and types of payments made by you and 
the method of making those payments. A. The sales of 
this company were made within a radius of 150 miles from 
Chicago. The major portion of them was in the northern 
tier of counties of Indiana known as the Calumet industrial 
district. For the most part, expenses in connection with 
promotion of those sales were confined to politics, political 
contributions, entertainment of customers, directly and in¬ 
directly, and service in the way of expediting shipments. 
In this area there is a great number of political subdivi¬ 
sions, cities, towns, villages, counties and townships, and 
the officials are changed very rapidly, every two years in 
most cases. A considerable portion of this promotion money 
went for the election of those officials. Entertainments, 
such as road conventions, contractors’ conventions, and 
entertaining at various World Series baseball games and 
football games and prize fights, and occasionally theatres 
and dinners, i A small part was probably paid for services, 
but as I have mentioned—service in the way of special 
movement of cars and trains. I believe that covers about 
as much in a general way as I can recall. 
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133 Cross-examination. 

i 

i 

By Mr. Gammon: 

He did receive from the A. C. O’Laughlin (cjompany) 
the sum of $16,577.43 in the year 1927 and th^ sum of 
$2,261.38 during the year 1928. No one from t\ie A. C. 
O’Laughlin Company had ever asked the return dr refund 
of any part of that amount. He did not think thajt anyone 
connected with that company ever expected him t|o return 
any part of that amount. No demand had ever been made 
on him for any part of it. In a general way he hdd access 
to the books of that company. He thought that the dis¬ 
bursement of those amounts appeared on the bool^s of the 
A. C. O’Laughlin Company as a commission account—as 
commissions paid to him. 

He did receive from the Limestone Products Company 
the amount of $2,117.13 during the year 1927 and 82,482.75 
during the year 1928. No one from the firm had evsr asked 
the return or refund of any portion of those amounts. He 
was under no obligation to return any portion of either of 
the amounts. 

He had no record of the payments of the amounts re¬ 
ceived from the A. C. O’Laughlin Company and tlie Lime¬ 
stone Products Company and was unable to say what 
amounts he had paid to any person at any time. He was 
unable to state what portion of those amounts was paid for 
political campaign contributions and what proportion for 
Christmas presents, to expedite shipments, baseball tickets, 
or any other purpose. He would say that the political con¬ 
tributions was the greater amount but further than that he 
could not say. He would not attempt to segregate those 
from the amounts paid for entertainment or expedit- 

134 ing shipments. He could not establish the ratio 
there. He did not think any of those amounts were 

paid for commissions. He did state that he received the 
amounts from the Limestone Products Company j at the 
end of each calendar year in a total amount for th4t year. 

Q. If you did not have any record how you had m^de the 
expenditures or to whom you had made them, how w^re you 
able to sav what the amounts would be? A. At the; time I 
probably had some memoranda. It was a small amount. I 
probably remembered what they were to a great extent at 
the time. 


108 


CHARLES J. O LA UGH LIN VS. 


He (lid not remember anything about it now and was un¬ 
able to give the details of a single one of the transactions 
in which those payments were made. 

He identified his signature on his income tax return for 
the calendar iyear 1927. He executed and acknowledged the 
return and filed it with the collector. In that return he 
reported in addition to his regular salary commissions of 
$16,577.43 from the A. C. O’Laughlin Company and com¬ 
missions of $2,117.13 from the Limestone Products Com¬ 
pany. 

Thereupon the attorney for the respondent offered in 
evidence as respondent’s Exhibit C a copy of the income 
tax return for 1927 just referred to, which was admitted 
in evidence. 

A copy of respondent’s Exhibit C is attached hereto as 
“Exhibit C” and by this reference made a part 
hereof. 

135 He identified his signature on his income tax re¬ 
turn for the calendar year 1928 and acknowledged 
that he duly executed and filed that return. He did report 
in that return, in addition to his regular salary, commis¬ 
sions of $2,261.38 from the A. C. O’Laughlin Company and 
commissions i of $2,482.55 from the Limestone Products 
Company. 

Thereupon the attorney for the respondent offered in 
evidence as Petitioner’s Exhibit D a copy of the return for 
1928 just referred to, which was admitted in evidence. 

A copy ofi respondents Exhibit D referred to above is 
attached hereto as “Exhibit D” and by this reference made 
a part hereof. 

Redirect examination. 

By Mr. Schultz: 

All of the amounts received by him from the A. C. 
O’Laughlin Company and the Limestone Products Company 
in 1927 and 1928 were paid out by him for and on behalf 
of those companies. None of those amounts were paid out 
by him for his own personal benefit. 

The Member: Were any of them retained by you for 
your personal benefit? 

The Witness: No. 
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I 

136 Thereupon Charles J. O.’Laughlin, witness for 
petitioners, was recalled by the attorney ft>r the re¬ 
spondent and testified as follows: 

Cross-examination. 

i 

i 

By Mr. Gammon: i 

I 

He was unable to segregate the proportion of thp amounts 
which he paid out for campaign purposes, or fpr enter¬ 
tainment or services during the years 1927 and 1928 but 
he knew that labor organizations got a considerable portion. 
He could not segregate it. He believed that he testified 
before that there were small amounts paid out as commis¬ 
sions on sales. 

Q. Are you able to state what those amounts were or 
what they amounted to? A. Offhand, I remembei: a little 
promotion in one of the small towns in the western part of 
the county where we got 2,000 yards of stone in there for 
secondary roads, and we paid ten' cents a yard for promo¬ 
tion of it, or commission on sale to a certain party. I think 
I testified to that before. 

That was the only instance of a commission tha t he re¬ 
called offhand. He did not recall at the time to whom it 
was paid. 

I 

Redirect examination. 

He did testify that he received $19,438.76 from the Cen¬ 
tral Lime & Cement Company in 1927 and $48,165.41 from 
the same company in 1928. All of those amounts were paid 
out by him for and on behalf of the company. None of the 
amounts were paid out by him for his own benefit. He did 

not retain anv of those amounts. 

* 

137 And be it remembered that the foregoing contains 
the substance of all the evidence given on the Rearing 

of said causes before the United States Board of Tax Ap¬ 
peals and together with the pleadings and the record is all 
that was considered by the Board as the basis of ifs final 
order and decision rendered herein. 

Whereupon, for the purpose of review by the C<|>urt of 
Appeals of the District of Columbia of the cause of Charles 
J. 0 ’Laughlin v. Guy T. Helvering, Commissioner of Inter¬ 
nal Revenue, Docket No. 55,739, and John J. O’LaugJhlin v. 
Guy T. Helvering, Commissioner of Internal Revenue, 
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Docket Xo. 55,740, the foregoing statement of evidence is 
accordingly approved and signed this 6th day of May, 1935. 
Bv the Board. 

(Sgd.) EUGENE BLACK, 

Member of the United States 
Board of Tax Appeals. 

Approved. 

LAURENCE GRAVES, 

Attorney for Petitioner. 
(Signed) ROBERT H. JACKSON, 

Assistant General Counsel, 

, Bureau of Internal Revenue, 

• Attorney for Respo-ndent. 


138 Exhibit 1. 

Record of Special Meeting of the Board of Directors of 
the Central Lime & Cement Company, held at 131 North 
Homan Avenue, Chicago, Illinois, on the 3rd day of Feb¬ 
ruary, 1927, at 3.30 P. M. 

Present: A. C. 0’Laughlin, President; C. J. 0’Laughlin, 
Secretary. 

On a motion duly made and seconded the following reso¬ 
lution was unanimously adopted. 

Resolved that an amount equivalent to one-fourth of one 
per cent of the total sales for the year 1927 be appropriated 
to be used in payment of commissions on various sales 
made by individuals other than the Company’s regular 
salesmen. 

Resolved further that the Treasurer be authorized to 
have checks drawn from time to time during the year to 
M. J. 0 ’Laughlin and Chas. J. 0 ’Laughlin, who will in turn 
make payments to the proper parties in connection with 
each sale. 

There being no further business the meeting adjourned. 

! C. J. O’LAUGHLIN, 

Secretary. 


139 Exhibit 2. 

Record of Special Meeting of the Board of Directors of 
the Limestone Products Company, held at 131 North Ho¬ 
man Avenue,i Chicago, Illinois, on the 6th dav of February, 
1928, at 4 P. M. 
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Present: A. C. O’Laughlin, President; J. J. 0%»aughlin, 
Treasurer; C. J. O’Laughlin, Secretary. 

On a motion duly made and seconded the following reso¬ 
lution was unanimously adopted. j 

Resolved that an amount equivalent to twenty (|ents per 
ton of the total sales for 1928 be appropriated to be used 
in payment of commissions on various sales maqe by in¬ 
dividuals other than the Company’s regular salesmen. 

Resolved further that the Treasurer be authorized to 
have checks drawn to J. J. O’Laughlin who will! in turn 
make payments to the proper parties in connection with 
each sale. 

There being no further business the meeting adjourned. 

CHARLES J. O’LAUGHLIN, 

Secretary. 

i 

140 Exhibit 3. 

Record of Special Meeting of the Board of Directors of 
A. C. O’Laughlin Company, held at 131 North Homan Ave¬ 
nue, Chicago, Illinois, on the 15th day of January, J927, at 
10:30 A. M. I 

Present: A. C. O’Laughlin, President; James OfLaugh- 
lin, Vice-President; C. J. O’Laughlin, Secretary. 

On a motion duly made and seconded the following reso¬ 
lution was unanimously adopted. 

Resolved that an amount equivalent to nineteen (19) 
cents per cubic yard in the Indiana shipments for 1927 be 
appropriated to be used in payment of commissions bn vari¬ 
ous sales made by individuals other than.the Conipany’s 
regular salesmen. 

Resolved further that the Treasurer be authorized to 
have checks drawn from time to time during the year to 
J. J. O’Laughlin who will in turn make payments to the 
proper parties in connection with each sale. 

There being no further business the meeting adjourned. 

C. J. O’LAUGHLIN, 

Secretary. 
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141 Exhibit 4. 

Page 1. 

Treasury Department 
Internal Revenue Service 

Chicago, Ill., Oct. 22, 1930. 

Office of Internal Revenue Agent in Charge, 426 Federal 

Bldg. 


Chas. J. O’Laughlin, 

224 N. Oak Park Ave., 

Oak Park, Ill. 

In re: Review of income tax returns. Date of Report: 

Sept. 29, 1930. Years covered: 1927 and 192S. 

There is attached a statement of adjustments which this 
office proposes to recommend, affecting your income tax 
liability. If the adjustments suggested are satisfactory, 
and you do not desire to file a protest, the inclosed agree¬ 
ment form should be signed by you and forwarded to this 
office. Interest is payable on deficiencies found due as set 
forth on the attached Form 882. 

If you do not agree with the conclusions set forth in the 
inclosed statement it is desired that every opportunity 
be afforded you to present to this office any objections or 
additional information. You are accordingly granted 
thirty days from date of this letter within which you may, 
if you so desire, protest the proposed adjustments. The pro¬ 
test and any additional statement of facts must be sub- 
mitted to this office, executed in triplicate under oath, and 
should contain the following information: 

(a) The name and address of the taxpayer (in the case 
of an individual the residence, and in the case of a corpora¬ 
tion the principal office or place of business); (b) in the 
case of a corporation the name of the State of incorpora¬ 
tion; (c) the designation by date and symbol of the letter 
advising of the proposed deficiency with respect to which 
the protest is made; (d) the designation of the year or 
years involved and a statement of the amount of tax in 
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dispute for each year; (e) an itemized schedul^ of the 
findings to which the taxpayer takes exception; (fj) a sum¬ 
mary statement of the grounds upon which the taxpayer 
relies in connection with each exception; (g) in |case the 
taxpayer desires a hearing, a statement to that efiject; and 
(h) in case the protest is prepared or filed by an Attorney 
or agent it shall have thereon a statement signed | by such 
attorney or agent showing whether or not he prebared it 
and whether or not the attorney or agent knows of I his own 
knowledge that the facts therein are true. 

If a protest is filed it will be given careful consideration 
In this office before the recommendations are forwarded to 
Washington for action. In the event that you do jiot pro¬ 
test within the thirty-day period, the case will be forwarded 
immediately thereafter to the Bureau at Washington for 
review. ! 

In the event the recommendations are not ap- 

142 proved upon review in Washington, you will (bo noti¬ 
fied and given opportunity to discuss the Changes 

with this office, or should you fail to protest to this office, any 
protest which you may subsequently file with Washington 
will be referred to this office for consideration. j 

If a deficiency is indicated no remittance should lie made 

,» . i 

until you receive notice of assessment from the Collector 
of Internal Revenue for vour district. 

Please acknowledge receipt by return mail. 

Respectfully, ! 

(Signed) C. W. HERRICK] 
Internal Revenue Agent in Charge. 

,, j 

Inclosures: Statement of adjustments. Forms 8&2 and 

870. I 

143 Form 870. Treasury Department, Internal Rev¬ 

enue Service. Revised May, 1930. I 

Chas. J. 0 ’Laughlin. I 

I 

Waiver of Right to File a Petition with the United States 

Board of Tax Appeals. I 

The undersigned taxpayer hereby waives the right to! file a 
petition with the United States Board of Tax Appeals un- 

S—G494a I 
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der Section 274 (a) of the Revenue Act of 1926, and/or Sec¬ 
tion 272 (a) of the Revenue Act of 1928, and consents to the 
assessment and collection of a deficiency in tax for the 
years 1927 and 1928 aggregating $7,896.82, as indicated in 
the statement furnished me under date of Oct. 22, 1930. 


(Name) 


! (Address) 

By- 

Date-. 

Note. This waiver does not extend the statute of limita¬ 
tions for refund or assessment of tax, and is not an agree¬ 
ment as provided under Section 606 of the Revenue Act 
of 1928, but its execution and filing at the address shown in 
the accompanying letter will expedite the adjustment of 
your income tax liability as indicated above. 

144 Memorandum. 

In re: Chas. J. O’Laughlin, 224 N. Oak Park Ave., 

Oak Park, Ill. 

Examining Officer: R. F. Vass 


Year Additional Tax 

1927:. $1,644.04 

1928. 6,252.78 


Net result. 7,896.82 

145 Chas. J. O’Laughlin. 

Preliminary Statement 

Index: Pages 1 to 7. Schedules 1 to 6. Exhibits A, B, 
and C. 

Mr. Chas. J. O’Laughlin is an official of Central Lime & 
Cement Co., 228 N. LaSalle St., Chicago.; also receives salary 
from Limestone Products Co., same address, and A. C. 
O’Laughlin Co. Other income is from dividends and interest. 

Taxpayer is married and living with wife, but no dependents. 

Changes resulting from this examination were explained to 
Mr. Ward, accountant for taxpayer, who states that a hearing 
will be requested. 
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Summary 


1927 Increase in income. $19,438.76 

Additional tax. 1,644.04 

1928 Increase in income. 48,165.41 

Additional tax. <p, 252.78 


Schedule 1 
Net Income 
Year ended 12/31/27 

Net income as disclosed by return. 

As corrected. 

Net adjustment. 

Unallowable deductions and additional income: 

(a) Commissions. $19,438.76 

Total. 

Net adjustment as above. 

Schedule 1-A 

Explanation of Items Changed. 

(a) Deduction for commissions paid as shown on lihe 16 of 
return disallowed in full amount of $19,438.76. j 

This represents various amounts paid at various dates to 
various persons in currency but no data has been prodjuced in 
support of these payments as claimed. 

This amount was paid to taxpayer by Central Lime & 
Cement Co. for use in paying various commissions to persons 

securing business for them. See Exhibits A and B. i 

I 

146 No other items changed. 

Item shown as tax free covenant bond interest is ordinary 
interest. 

Schedule 2 
Computation of Tax 
Income Tax 
Year ended 12/31/27 

Net income (from Schedule 1). 30,969.54 

Income subject to surtax. 30,969.54 

Less: Dividends. 3,990.27 

Personal exemption and 

credit for dependents. 3,500.00 7,490.27 

Balance subject to normal tax. 23,^79.27 


11,530.78 
3d,969.54 
19,438.76 


19,438.76 

19,438.76 

I 
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(Schedule 2—cont inued) 


Normal tax at 1 J4% on 84,000.00.. 60.00 

Normal tax at 3% on 4,000.00. 120.00 

Normal tax at 5% on 15,479.27.... 773.96 

Surtax on 830,969.54. 957.56 

Total tax. 1,911.52 

Less: Credit of 25% for earned net income (from 

Schedule 3). 206.25 

Total tax assessable. 1,705.27 

Tax previously assessed. 61.23 

Additional tax to be assessed. 1,644.04 


Schedule 3 

Computation of Earned Income Credit 
Income Tax 


Year ended 12/31/27 


Earned net income.. 

Less personal exemption and credit for de¬ 


pendents. 

Balance. 

Normal tax at 1 1 ■•>% on 84,000.00.. 60.00 

Normal tax at 3% on 4,000.00. 120.00 

Normal tax at 5% on S,500.00. 425.00 

Surtax on 820,000.00. 220.00 

Total tax. 

Credit of 25%. 


20 , 000.00 

3,500.00 

16,500.00 


825.00 
206.25 


Commissions 
Salaries. 


S19,438.76 
8,600.00 


Less: Auto expense 


28,038.76 
790.00 


27,24S.76 

147 As this amount is in excess of the maximum allow¬ 
able of 820,000.00, earned income has been reduced 
to that amount. 
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Schedule 4 
Net Income. 

! 

Year ended 12/31/28 ! 

Net income as disclosed by return. 11,915.07 

As corrected.. 6j), 080.48 

Net adjustment. 4<f>, 165.41 

Unallowable deductions and additional income: j 

(a) Commissions.. 48,165.41 

Net adjustment as above. 4^,165.41 


Schedule 4-A 

I 

Explanation of Items Changed 

(a) Deduction for commissions paid as shown on line 16 of 
return has been disallowed in the full amount of 848,165.41. 

This represents various amounts paid to various persons in 
currency and no data is available and no records kept;to show 
to whom paid, in what amount paid, or date paid. | 

This amount was paid to taxpayer by the Central Lime & 
Cement Co., 228 N. LaSalle St., in various amounts for use 
by taxpayer to pay these commissions to various persons to 
secure business for the corporation of which the taxpayer is 
Secretary. See Exhibit C. 

Dividends received verified and it appears that the amounts 
of SI,777.77 paid by A. C. O'Laughlin Co., 1/11/28 and 
81,000.00 paid by Limestone Products Co., 1/19/28 were 
those earned in 1927, and taxpayer shows those amounts as 
having been reported on his 1927 return. The amount as 
disclosed by return has been accepted as correct. 

No other items changed. j 


Schedule 5 
Computation of Tax 
Income Tax 
Year ended 12/31/28 
Net income (from Schedule 4). 


Income subject to surtax. 

Less: Dividends. 3,977.77 

Personal exemption and 

credit for dependents. 3,500.00 


Balance subject to normal tax 



60,1)80.48 

60,080.48 


7,477.77 

52/02.71 
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148 (Scheduled—continued) 


Normal tax at 1}4% on S4,000.00.. 60.00 

Normal tax at 3% on 4,000.00. 120.00 

Normal tax at 5% on 44,602.71.... 2,230.14 

Surtax on §60,080.48. 4,412.88 

Total tax. 


Less: Credit of 25% for earned net income (from 

Schedule 6). 

Total tax assessable. 

Tax previously assessed. 

Additional tax to be assessed. 

Schedule 6 


6,823.02 

496.25 

6.326.77 
73.99 

6.252.78 


Computation of Earned Income Credit 


Income Tax 

Earned net income. 

Less Personal exemption and credit for de¬ 


pendents . 

Balance. 

Normal tax at 1 Y>% on 84,000.00.. 60.00 

Normal tax at 3% on 4,000.00. 120.00 

Normal tax at 5% on 18,500.00.... 925.00 

Surtax on 830,000.00. 880.00 

Total tax. 

Credit of 25%. 


30,000.00 

3,500.00 

26,500.00 


1,985.00 

496.25 


Salary and commissions are in excess of maximum allowable 
earned income of 830,000.00 which has been used. 

Exhibit A. 

149 Chas. J. O’Laughlin. 

December 3rd, 1928. 

Mrs. Mabel G. Reinecke, 

Collector of Internal Revenue, 

Federal Building, Chicago, Illinois. 

In re: Personal Income Tax Return of Chas. J. O ’Laughlin 

for Year 1927. 

i 

Dear Madam: 

In line with your request, we are attaching hereto copy 
of a Resolution duly made and adopted by the Central Lime 
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& Cement Company providing for an amount of $}l9,438.76, 
which was paid by this Company to Chas. J. O’Lahghlin, its 
Secretary, during the calendar year 1927. This amount was 
in addition to his salary and was of no benefit to him as it 
was disbursed by him to other individuals in amouhts rang¬ 
ing from $10.00 to $500.00, for Commissions on Sales. 

He is not in a position to furnish a statement asjto whom 
this money was paid as the Company did not require a re¬ 
port from him and therefore no accurate record was kept. 
The amount in question was paid to him during th^ year, as 
follows, and our books will verify these figures: 


1927. 

i 

March . 

. 7,700.00! 

April . 

. 2,000.00 

June . 

. 1,000.00 

Nov. 

. 6,438.76 

Dec. 

. 2,300.00 


$19,438.76 


Before the return under examination was mhde last 
March, our Auditor called at vour office and interviewed 
one of your representatives, Mr. Calvin J. Mabry, \Vith ref¬ 
erence to this item of Commissions, and the Company’s 
return as well as its Officers individual returns were pre¬ 
pared according to his instructions. 

Yours very trulv, 

CENTRAL LIME & CEMENT COMPANY, 
By-. 

150 Exhibit B. 

1927. 

Chas. J. O’Laughlin. 

Record of Special Meeting of the Board of Directors of 
the Central Lime & Cement Company, held at 13l North 
Homan Avenue, Chicago, Illinois on the 3rd day of Febru¬ 
ary, 1927, at 3:00 P. M. 

Present: A. C. O’Laughlin, President; C. J. O 
Secretary. 

On motion duly made and seconded the following resolu¬ 
tion was unanimously adopted: 


’L&ughlin, 
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Resolved that an amount equivalent to one quarter of 
one per cent of the total sales for the year 1927 be appro¬ 
priated to be used in payment of Commissions on various 
sales made by individuals other than the Company’s 
regular Salesmen. 

Resolved further that the Treasurer be authorized to 
have checks drawn from time to time during the year to 
Chas. J. O’iLaughlin who will in turn make payments to 
the proper parties in connection with each sale. 

There being no further business the meeting adjourned. 


Secretary. 


151 Exhibit C. 

Chas. J. O’Laughlin. 

Record of Special Meeting of the Board of Directors of 
the Central Lime & Cement Company, held at 131 North 
Homan Avenue, Chicago, Illinois on the 16th day of Febru¬ 
ary 1928, at 3:30 P. M. 

Present: A. C. O'Laughlin, President; C. J. O’Laughlin, 
Secretary; J. J. O’Laughlin, Treasurer. 

On a motion dulv made and seconded the following resolu- 
tion was unanimously adopted: 

Resolved I that an amount equivalent to approximately 
three-fifths of one per cent of the total sales for the year 
1928 be appropriated to be used in payment of Commis¬ 
sions on various sales made bv individuals other than the 

* 

Company's regular Salesmen. 

Resolved further that the Treasurer be authorized to 
have checks drawn from time to time during the year to 
Chas. J. O’Laughlin who will in turn make payments to the 
proper parties in connection with each sale. 

There being no further business the meeting adjourned. 


Secretary. 



GUY T. HELVERING, COM. OF INT. REV. 


121 


152 


Exhibit 5. 


Treasury Department, Washington. 

i 

Feb! 7,1931. 

I 

Office of Commissioner of Internal Revenue. 

i 

Mr. Charles J. O’Laughlin, I 

224 North Oak Park Avenue, ! 

Oak Park, Illinois. 

Sir : | 

i 

You are advised that the determination of your tax liabil- 
itv for the vears 1927 and 1928 discloses a deficiencv of $7,- 
898.85 as shown in the statement attached. 

In accordance with section 274 of the Revenue Act of 1926 
and section 272 of the Revenue Act of 1928, notice jis hereby 
given of the deficiency mentioned. Within sixty <jlays (not 
counting Sunday as the sixtieth day) from the d^te of the 
mailing of this letter, you may petition the United States 
Board of Tax Appeals for a redetermination of your tax 
liability for the years in which a deficiency is disclqsed. 

However, if you do not desire to petition, yoiji are re¬ 
quested to execute the enclosed agreement form j and for¬ 
ward it to the Commissioner of Internal Revenue, Washing¬ 
ton, D. C., for the attention of IT:C:P-7. The signing of 
this agreement will expedite the closing of your returns by 
permitting an early assessment of any deficiency and pre¬ 
venting the accumulation of interest charges, since the in¬ 
terest period terminates thirty days after filing] the en¬ 
closed agreement, or on the date assessment is madq, which¬ 
ever is earlier; whereas if no agreement is filed, interest 
will accumulate to the date of assessment of the deficiencv. 

Respectfully, 

DAVID BURNETf, 

Commissioner. 

By (Signed) J. C. WILMER, 

Deputy Commissioner. 

Enclosures: Statement. Form 882. Form 870. | 
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Statement. 


IT :AR :D-1. 

HCP-60D. 

In re: Mr. Charles J. O’Laughlin, 224 North Oak Park 

Avenue, Oak Park, Illinois. 

Tax Liability. 


Years. Tax liability. Tax assessed. Deficiency. 

1927 .$1,705.27 $59.20 $1,646.07 

1928 . 6,326.77 73.99 6,252.78 


$8,032.04 $133.19 $7,898.85 

The report of the internal revenue agent in charge at 
Chicago, Illinois, a copy of which was furnished you, is 
approved and is hereby made a part of this letter with the 
following exception: The amount of tax previously assessed 
on the 1927 return was $59.20 instead of $61.23. 

Careful consideration has been accorded your protest 
dated November 22, 1930, in connection with the findings 
of the examining officer, and the information submitted at 
a conference held in the office of the internal revenue agent 
in charge. 

Due to the fact that the statute of limitations will pres- 
entlv bar anv assessment of additional tax against vou for 
the years 1927 and 1928, the Bureau will be unable to 
afford you an opportunity under the provisions of article 
1211 of Regulations 69 and/or article 451 of Regulations 
74 to discuss vour case before mailing formal notice of its 
determination as provided by section 274 (a) of the Rev¬ 
enue Act of 1926 and/or section 272 (a) of the Revenue Act 
of 1928. It is, therefore, necessary at this time to issue 
this formal notice of deficiency. 
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154 Exhibit 6. 

I m 

Treasury Department, Washington, j 

i 

Feb. |7, 1931. 

Office of Commissioner of Internal Revenue. 

i 

Mr. J. J. O’Laughlin, 

1028 Monroe Street, 

River Forest, Illinois. 

Sir: 

You are advised that the determination of vour tax liabil- 

* 

ity for the years 1927 and 1928 discloses a deficiency of 
$1,820.21 as shown in the statement attached. 

In accordance with section 274 of the Revenue Act of 
1926 and section 272 of the Revenue Act of 1928, notice is 
hereby given of the deficiency mentioned. Within sixtv 
days (not counting Sunday as the sixtieth day) from the 
date of the mailing of this letter, you may petition the 
United States Board of Tax Appeals for a redetermination 
of your tax liability for the years in which a deficiency is 
disclosed. j 

However, if you do not desire to petition, yofi are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT :C :P-7. Thq signing 
of this agreement will expedite the closing of youij returns 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges, ^ince the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is mad(fe, which¬ 
ever is earlier; whereas if no agreement is filed, Interest 
will accumulate to the date of assessment of the deficiency. 

Respectfully, 

DAVID BURNEt, 

Commissioner. 

By (Signed) J. C. WILMER, 

Deputy Commissioner. 

Enclosures: Statement. Form 882. Form 870. i 
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155 Statement. 

IT :AR :D-1. 

HCP-60D. 

In re: Mr. J. J. O’Laughlin, 1028 Monroe Street, River 

Forest, Illinois. 

Tax Liability. 


Years. Tax liability. Tax assessed. Deficiency. 

1927 .$1,666.65 $67.45 $1,599.20 

1928 . 298.40 77.39 221.01 


Total.$1,965.05 $144.84 $1,820.21 


The report of the internal revenue agent in charge at 
Chicago, Illinois, a copy of which was furnished you, is 
approved and is hereby made a part of this letter with the 
exceptions noted below. 

Computation of Tax. 

1927. 


Net income reported..$12,277.00 

Add: 

Commissions . 18,694.56 


Net income adjusted.$30,971.56 


Explanation of Items Changed. 

The net income of $12,077.00 shown in the retained copy 
of the return is $12,277.00 in the original return. 

Net income adjusted.$30,971.56 

Less: 

Dividends .$3,812.00 

Exemption and credit. 4,700.00 8,512.00 


Balance subject to normal tax.$22,459.56 

Normal tax on $4,000.00 at l l /i7 c . $60.00 

Normal tax on $4,000.00 at 3%.. 120.00 

Normal tax on $14,459.56 at 5%. 722.98 

Surtax on $30,971.56. 957.72 

— 

Tax on net income. $1,860.70 
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156 

Brought forward . . 

Less: 

Earned income credit. $191.25 

Income tax paid at source. 2.80 


k,860.70 


194.05 


Total tax assessable. $1,666.65 

Tax previously assessed. I 67.45 


Deficiency in tax. $1,599.20 

1928. 

No Change in Internal Revenue Agent’s Report. 

Careful consideration has been accorded your protest 
dated November 22, 1930 in connection with the findings 
of the examining officer, and the information submjtted at 
a conference held in the office of the internal revenue agent 
in charge. 

Due to the fact that the statute of limitations will pres¬ 
ently bar any assessment of additional tax against you 
for the years 1927 and 1928, the Bureau will be unable to 
afford you an opportunity under the provisions of article 
1211 of Regulations 69 and/or article 451 of Regulations 
74 to discuss your case before mailing formal notic^ of its 
determination as provided by section 274 (a) of the Rev¬ 
enue Act of 1926 and/or section 272 (a) of the Revenue 
Act of 1928. It is therefore, necessary at this time tp issue 
this formal notice of deficiency. 

157 Exhibit 7. 

Treasury Department, 

I 

Internal Revenue Service. | 

i 

Office of Internal Revenue Agent in Charge, 4j26 

Federal Bldg. 

J. J. O’Laughlin, Chicago, Ill., Oct. 22, lj)30. 

1028 Monroe St., 

River Forest, Ill. 

In re: Review of Income Tax Returns. Date of Report: 
Sept. 29, 1930. Years Covered: 1927 and 1928. 

There is attached a statement of adjustments which this 
office proposes to recommend, affecting your incom^ tax 
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liability. If the adjustments suggested are satisfactory, 
and you do not desire to file a protest, the inclosed agree¬ 
ment form should be signed bv vou and forwarded to this 
office. Interest is payable on deficiencies found due as set 
forth on the attached Form 882. 

If you do not agree with the conclusions set forth in the 
inclosed statement it is desired that every opportunity be 
afforded you to present to this office any objections or addi¬ 
tional information. You are accordingly granted thirty 
davs from date of this letter within which vou mav, if vou 
so desire, protest the proposed adjustments. The protest 
and any additional statement of facts must be submitted 
to this office, executed in triplicate under oath, and should 
contain the following information: 

(a) The name and address of the taxpayer (in the case of 
an individual the residence, and in the case of a corpora¬ 
tion the principal office or place of business); (b) in the 
case of a corporation the name of the State of incorpora¬ 
tion; (c) the designation by date and symbol of the letter 
advising of the proposed deficiency with respect to which 
the protest is made; (d) the designation of the year or 
years involved and a statement of the amount of tax in 
dispute for each year; (e) an itemized schedule of the 
findings to which the taxpayer takes exception; (f) a sum¬ 
mary statement of the grounds upon which the taxpayer 
relies in connection with each exception; '(g) in case the 
taxpayer desires a hearing, a statement to that effect; and 
(h) in case the protest is prepared or filed by an attorney 
or agent it shall have thereon a statement signed by such 
attorney or agent showing whether or not he prepared it 
and whether or not the attorney or agent knows of his own 
knowledge that the facts therein are true. 

If a protest is filed it will be given careful consideration 
in this office before the recommendations are forwarded to 
Washington for action. In the event that you do not pro¬ 
test within the thirty-day period, the case will be forwarded 
immediately thereafter to the Bureau at Washington for 
review. 

158 In the event the recommendations are not ap¬ 
proved upon review in Washington, you will be noti¬ 
fied and given opportunity to discuss the changes with this 
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office, or should you fail to protest to this office, any protest 
which you may subsequently file with Washington will be 
referred to this office for consideration. 

I 

If a deficiency is indicated no remittance should be made 
until you receive notice of assessment from the Collector 
of Internal Revenue for vour district. 

Please acknowledge receipt by return mail. 

Respectfully, 

(Signed) C. W. HERRICK, 

Internal Revenue Agent in Charge. 

Inclosures: Statement of adjustments. Forms 882 and 
870. ! 

I 

159 Form 870. Treasury Department Internal 
Revenue Service. Revised May, 1930. j 

| 

J. J. O’Laughlin. 

i 

Waiver of Right to File a Petition with the United States 

Board of Tax Appeals. 

The undersigned taxpayer hereby waives the right to file 
a petition with the United States Board of Tax Appeals 
under Section 274(a) of the Revenue Act of 1926, jand/or 
Section 272(a) of the Revenue Act of 1928, and consents to 
the assessment and collection of a deficiencv in tax for the 
years 1927 and 1928 aggregating $1,794.21, as indicated in 
the statement furnished me under date of Oct. 22, 1930. 

• 

(Name) 

__ 

i • 

(Address) 

By-. 

Date-. 

Note. This waiver does not extend the statute of Jimita- 
tions for refund or assessment of tax, and is not an agree¬ 
ment as provided under Section 606 of the Revenue jAct of 
1928, but its execution and filing at the address shown in 
the accompanying letter will expedite the adjustment of 
your income tax liability as indicated above. | 
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160 Memorandum. 

In re: J. J. O’Laughlin, 1028 Monroe St., River Forest, Ill. 
Examining Officer: R. F. Vass. 


Year Additional 

Tax 

1927 .$1,573.20 

1928 ..*. 221.01 

Net result . $1,794.21 


161 Preliminary Statement. 

Index: Pages 1 to 4. Schedules 1 to 6. 

Mr. J. J. O'Laughlin is an official of A. C. O’Laughlin Co., 
Limestone Products Co. and Central Lime & Cement Co., 
22S No. LaSalle St., Chicago, Ill. Other income is from interest 
and dividends. 

Taxpayer is married, was living with wife and three depend¬ 
ents during 1927 and 192S. 

Changes resulting from this examination were explained to 
Mr. Ward, accountant for taxpayer, who states that taxpayer 
will not sign agreement. 


Summary 

1927— Increase in income. 818,694.56 

Additional tax. 1,573.20 

1928— Increase in income. 4,745.13 

Additional Tax. 221.01 


Schedule 1 
Net Income 
Year ended 12/31/27. 


Net income as disclosed by return. 12,077.00 

As corrected. 30,771.56 


N et ad j us tmen t. 18,694.56 

Unallowable deductions and additional income: 

(a) Commissions. 18,694.56 

Net adjustment as above. IS, 694.56 
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Schedule 1-A 


! 


j 


Explanation of Items Changed 

i 

(a) Deductions for commissions as shown on line 16 of 
return has been disallowed in full amount of SIS,694,56. 

This amount represents various amounts paid at various 
dates to various persons, and in currency, but no dataj has been 
produced to show to whom, in what amounts or djatc these 
items of payments were made. j 

816,577.43 of this amount was received by the taxpayer 
from A. C. O'Laughlin Co. and 82,117.13 from the Ljimestone 
Products Company to be disbursed for them by the taxpayer. 
No other items of return changed. | 

j 

162 Schedule 2 j 

i 

i 

Computation of Tax 


Income Tax 
Year ended 12/31/27. 


Net income (from Schedule 1). 

Income subject to surtax. 

Less: Dividends.. 3,812.00 

Personal exemption and credit 
for dependents. 4,700.00 

Balance subject to normal tax. 

Normal tax at 1}4% on 84,000.00... 60.00 

Normal tax at 3 % on 84,000.00... 120.00 

Normal tax at 5 % on 14,259.56... 712.98 

Surtax on 830,771.56. 941.72 

Total tax. 

Less: Credit of 25% for earned net 

income (from Schedule 3)... 191.25 

Income tax paid at source. . 2.80 


Total tax assessable.. 
Tax previously assessed. 

Additional tax to be assessed 
9—6494a 


30.771.56 
3Cf,771.56 

I 

8,512.00 

-j——— 

22.259.56 

I 

I 

11834.70 
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Schedule 3 

Computation of Earned Income Credit 
Income Tax 


Earned net income. 20,000.00 

Less Personal exemption and credit for dependents 4,700.00 

Balance. 15,300.00 

Normal tax at 1H% on 84,000.00... 60.00 

Normal tax at 3 % on 4,000.00... 120.00 

Normal tax at 5 % on 7,300.00... 365.00 

Surtax on 820,000.00. 220.00 


Total tax.... . 765.00 

Credit of 25%. 191.25 

Commissions. 18,794.56 

Salary.. 8,300.00 


i 27,094.56 

Deductions (auto). 1,200.00 


25,894.56 

As this is in excess of the $20,000.00 maximum, it is reduced 
to that amount. 

163 Schedule 4 


Net Income 
Year ended 12/31/28 

Net income as disclosed by return. 12,823.00 

As corrected . 17,568.13 

Net adjustment. 4,745.13 

Unallowable deductions and additional income: 

(a) Commissions. 4,745.13 

Net adjustment as above. 4,745.13 


Schedule 4-A 

Explanation of Items Changed 

(a) Deductions for commissions as shown on line 16 of 
return has been disallowed in full amount of $4,745.13. 
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This amount represents various amounts paid it various 
dates to various persons and in currency, but no data has been 
produced to show to whom, in what amounts or date these 
items of payments were made. j 

$2,261.38 of this amount was received by the taxpayer from 
A. C. O’Laughlin Co. and S2,483.75 from the limestone 
Products Co. to be disbursed for them by the taxpayer. 

No other items of return changed. 

i 

Schedule 5 j 

Computation of Tax 


Income Tax 
Year ended 12/31/28 


Net income (from Schedule 4). 

Income subject to surtax. 

Less: Dividends. 4,041.00 

Personal exemption and credit 
for dependents. 4,700.00 


Balance subject to normal tax. 

Normal tax at 1H% on 84,000.00.... 60.00 

Normal tax at 3% on 4,000.00. 120.00 

Normal tax at 5% on 827.13. 41.36 

Surtax on SI7,568.13. 127.04 


Total tax. 

Less: Credit of 25% for earned net in¬ 
come (from Schedule 6). 47.20 

Income tax paid at source. 2.80 


Total tax assessable.. 

Tax previously assessed. 

Additional tax to be assessed 


17,568.13 

17,568.13 

i 

j 

£,741.00 
k,827.13 


I 

i 

i 


348.40 


50.00 

298.40 

77.39 

221.01 


164 


Schedule 6 


Computation of Earned Income Credit 


Income Tax 


Year ended 12/31/28 


Earned net income. 

Less personal exemption and credit for dependents. 


12,245.13 

4,700.00 


7|,545.13 


Balance 
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CHARLES J. O LAUGHLIN VS. 


! (Schedule 6—continued) 

Normal tax at 1 l /o% on 84,000.00.... 60.00 

Normal tax at 3% on 3,545.13. 106.35 

Surtax on 812,245.13. 22.45 

Total tax. 188.80 

Credit of 25%. 47.20 

Commission. 4,745.13 

Salary. 8,700.00 

13.445.13 

Less auto expense.. 1,200.00 

12.245.13 










Pol 1010 

r« S* 1 NTr.llNAI. Rkvenom 



INDl < IDUAL INCOME TAX RE, URN 


Do No t Writ # to Tj»w Sg*tm 


ra* 

cu. 



FOR NET INCOMES FROM SALARIES OR WAGES OF MORE THAN $S,000 

OMB, REGARDLESS OF AMOUNT, FROM BUSINESS, PROFESSION, RENTS, OR SALE OF PROPERTY 

For Calendar Year 1927 ^ 

■U TW* R«twn With tbs C*0«<te* *1 Iat*nul R«rtou« (m Ym* DUtrict m m B«f*r* h/Uttk 1$. ^ , S' ^ 

- y? ---fv JT ff 

WINT NAME AND ADDRESS PLAINLY ULOW) g * ^ ^ f 

1 


-I CHAS.-J. O’LAUOHLTll. 






K 


* .y // v 

T 1 r JT.S CKmIi m.o. 

run P«r 


S\u„) 


' Ml JK-i . ' . 1 

U Are y 


.* 224 No. Oak Park Avenue, 

^ ou'i*4 *i»l iiuuiUr, of luiVl iuiiw/ 

f /O .....Cook. 

Occupation, Profession, or Business 


.of -r 




Cm. oI InS. 


» . 


.($./. 


rimjt 


- you ft ••i»l/.«n or riddeut 

. «,f (ho Uiiittil State*? .X.Oa. 

I. If you fiU.il u it(urn for 1920, . 

. (n what Colltr tor's oOko wu It sent?..V.UA. < ?.®.SQ. 

3. Ia this a Joint return 

«»f huxband Ami v.ifc?.V.QO. 

4. State nninn of hmdiaiid or wife if 
A separate return wan mule ami tlio 

UillIT 


Culb-ctor'a ulfice where it vm irtit 


_ -AL: u -- •. 

6. Were you married and living with hu IsUtl 

or wife on tho la-.I day of your taMit to year? .i.O.O. 

0. If not, wero you on the last day of y ur taxable year Mip|>oiliiig one or 

more persona living in your hun ch rid who are eloacly related to you?. 

7. If your status in respect to questions 5 and 0 changed 

during the year, state date and nature of change. 

8. How many de|>endcrit persons lolhcr than hu-riiand or wife) under 18 year* of 

oge or Incapable of re.f-Mipiioft Itccauxc mentally or physically defective were 
receiving their chief suppor^’frem you on the taat day of 




fell Hi 

i a*. 


A 




your taxable yearf.NcutO .. 


X new n I rinlrd 


F/jfn*/* rsii 

icui.i, i« xwi«i4 r> 


INCOME 

1. Salaries, Wagtn, Commission'?, etc. (Suu »*m* sag*Y77fVQ <r, *' <> 

V \ V, C.GntrAl .Hn^c..A;.-Cen«u.t..Co-.-, Corm... v .XQ/I36.^/G.‘ .^5.v ?790*00 

\ \ ^.r.,9.1. 01 1-BUghlin Co,..Salary.rJ\J ^ 1800.00 

^iuies tone Produc bs . Cp *..Salary.. 7 ^*&.Q0.e0.0.. 

ncomo from llu.ino.4 or l*rofe-don. (ran schedule A). 


t3\Interc*t up ltr.uk Deposit*, Note*, Corporation Bond*, etc. (except Interest^ 
?) Iid*r< <t on Tnx-frcc Covenant Bond* Upon Which a Tax wax Paid 
4. 1 lici/iiu from Partnerships. (Oatr Mr-.* . 1.1 ij.inv). 


.. 

cttryiyirf which a t. x ,v:t* paid ut source) 
at feourc^. 


(•it 'ir mu'; fn*!n l-'i luc.'arit-i. ((u»riiwnw 


T». Rent* 11*-y all is. (Klein PcbolaV, b).. 

G. Profit from Sale of Heal 1-Male, Stocks, Hu lids, etc. (fun :^hc:u^ (•#.. 

7. Dixideud* on Stock of Domestic Corporation*. 

(From fchcdulo it). 


Tooo 


0 


o. 


S. Taxable Intervxt on Liberty Ronds, cle. 

O. Other I neojj-oH r^iOTfng div^pjyi* received on stock of foreign cor;*, ration*). 

(a) .*.A*!!L 

***—£• . 

^ Yli-Va 1 r^O. 

11 . 4 . .. 


(.-'tat* ratux* d tbcoct) 


DEDUCTIONS 




i^Y % x^ tati. ..Estate &. p.ther.. taxeg. 

13. y Fire, Storm, etc, •<K»i»t*in Ij 

I t. ItoJ (K^plsla Id BebedoU 

rtC ." (It.pwain.Churches. 

8r*ydutuc»tt/.<rf Keb^-to n.JiofnD)ijaaijoaa..pald..oiLt. 

I -*^fi\t r. flt^ttMO minuf Rt/i^ i Y7)^., 


»VC 

l.j. Contributions 



# 






24 B 

.93 









100 

00 

. 

19 

4 . 3 e: 76 * 


.3.18.4: 


13.787 69 


111 539 78 


0 

/ 




COMPUTATION OF TAX (Sm iiutructk>n su 


ID. 

3500 


10. Earned Net Jv&*rt6 (not ovpa-OTO.OW), 

20. 1a** IVrsniiM bxoinptiorratid Cre 

for Dcpe/iduu^fl^^TnatrugllgTt 20) 

21. Italanco (Hem IQjafcxr<^0K...j$. 431Q| 

22. Amount taxabldiin J-4% (not over the AfiDD 

first $1,000 of Item 21). S .T.y.vy, 

23. Amount taxalrio nt 3% (not over the «*i 

second $1,000 of Item 21).....r.i.V. 

21. Amount taxable at 6% (balance over 

$8,000 of Item 21). 1 . 

25. Normal Tax (1**% lfcnl »). 

20. Nnrmal Tax (3% of Item 23). 

27. Normal Tax (5£, of Item 24). 


60 

9 


25% of Item* 2^4214 



28. Surtax on Item 19 (ace Instruction 21) 

. 29. Tax on Earned Net Inconio (total of 
Items 25. 20, 27 m«m4 

30. Credit of 25% ofjlte^ai^d^ j^er j ? 


69 


31. Net Income (Item 18 above).8 l.l&3Q.L7.Qfl 

32v/£exs Dividend* (Item l — — — - I I / I i 

w 7 al>ovc). 

33yiitcrc*t on Liberty 


ls.39.9Q. 


m 

3(| 




.3.0 


3500 

00 






Honda,etc. (Item 8). 

Personal Exemption.. 

^^Creditfor Dc|>cndent«. 

30.yoUl of Items 32, 33, 34, and 35 

$f .glance (Item 31 minua 36). J$...4.Q.4.Q. 

38^tmount taxalrie at 1H% (not over j xr\r\r\ 
\f tho first M,000 of Item 37).1 .3.V.QP 


7490 


7* 


39. ^alancc (Item 37 minus 38). 

40/ Amount taxable at 3% (not over 
tho second $4,000 of Item 37). 

1 


Amount taxablo at 5% (balanco 
over 88,000 of Item 37).. 


40 

40 


27ji 


IB 

ooi 


511 

5lj 


Normal Tax (1 J^% of Item 38) 

43. Normal Tax (3% of Item 40) 

44. Normal Tax (5% of Item 41) 

■15. Surtax on Item 18 (>:cv Instruc¬ 
tion 21). . . 

40. Tax on Net Income (total of ItciatV 
/ 42 , 13, 44, and 46) 

■^/LcAi Credit of 25% N Jlx.Jo 
** S Earned Net IncorAc nj#*twO).—| 

48: Balance (Item 40 midv»r40b...'TV! 

49. Adjustment for CapiltMlMiforXi 
„ / d2J^% of Column u^cAedule D) 

50. /Total 'l'ax (total of or difference be- 
v/ tween Items 48 and 49) 

51. Less Income Tax Paid at 8ourcc 
5‘A/ncomo and Profits TafuwsLaid to a 

foreign country or II 
63. Balance of Tax (Itci^,_ 

_ Item* 61 and 62).. 



AFFIDAVIT 

I swear ^or affirm) that this return, Including tho accompanying schedules and statements (if any), ha* been examined by me. and to tho beat of my know 
is a true and complete return made in good faith for tho taxable year as stated, pursuant to tho Revenue Act of 1920, and tho Regulations issued under authoi 


Sworn to *nd subscribed 


AAIAL 


10£A« 



by tx<ot, ih* ro**oo tiwrtior mu»( b* tUleU on 4tui llor) 




An amended rstum must be marked “Amended 


trill*) 

Checks and drafts will be 


^ftqjf. Awfiuww. 

imiividisnnmi) 

cuJ( 

pf A<Mfw*«rsfM) 


CO 


S— 1*444 









































































































I A—INCOME FROM BUSINfc. ft PROVISION 


Id »Mom 


1. Total receipt* from business or pro!—ton (iUU kind of buatoom) 
Coot or Qoodo Solo i 


2. Labor- 

2. Material and ouppUea...___ 

4. Merchandise bought for Mb___ 

2- Other eoete (Itemli* below or om MptnU sheet) 

6. Pluo Inventory ot beginning of year.... 

7 - Total (Uom 2 to 6, inclusive)_ 

•. Lom in too lory at tod of yaar_ 

2* Not Coot or Oooot Solo (Um 7 ml qua Lins ( 
Koto.—D o not deduct hero or slsawbar* compensi 


Kxnlanatiun <»f dtdmtluif* 
ctainted on Liner S and 16..._. 



i for your service* 


Onto BoMoaaa DsaccnoN* 

10. B a l a rt tt , exclusive of *• Labor," reported on lint 2, 

and exclusive of eompaoaatioo for your serriee* 

11. Intoreot oo budow iodobtodotaa to otbera__ 

12. Tazaa on bu ri n a— and buaineaa property...___ 

13. Loaaaa by fire, atona, ate. (eiplain In table provided 


12. Tazaa on bu ti naaa and buaineaa property.__ 

13. L oaaaa by fire, atona, ate. (azplain in table provided 

therefor at foot of pact)_______ 

14. Bad debta arlaing from aalea or aarvieea --— 

16. Depreciation, obaoleecanea, and depletion (explain 

in table provided therefor at foot of page)... 

16. Rant, repair*, and other aipaoeaa (itamlted below or 
on aeperate abaet)____ 

IT. Total (Lina* 10 to 16» Incluaiv*)__ 

18. Total DanocnoMe (Una 0 plua Lina 17).. 

10. Not PanriT (Line 1 minus Line 16) (Enter aa Item 2) 



uuin muumu 


SCHEDULE R— INCOME FROM RENTS AND ROYALTIES (See Instruction 8 



1. Kim or raurtarr 


SCHED ULE C-P ROFtT FROM SALE OF REAL ESTATE*.STOCKS 

I | ~ntrEi) iVikiW 1 

I. Data Aiet'iaco 1. AnarnRirnm Auovini Pine* *. Coer 

_ I Ar«jr*Mtio* 


Srejnrtruction 6) 


a V*ut a* or 
Maaca l, ill* 


T. 8t msmvint 
laraotaviKT* 


Nat r*om 
a* luraf) 



State how property 
was acquired. 


SCHEDULE D—CAPITAL NET CAIN OR LOSS FROM SALE OF ASSETS 


MORE THAN TWO YEARS (Bee Instruction 6a) 


L Kn» or T*or*art 


t. Dari 
A i avia an 


L Avovat Rscmivsn 




State how property 
war acquired 


SCHEDULE E— 


ON LIBERTY BONDS AND OTHER OBLIGATIONS OR SECURITIES (Be* Instruction 8) 



1. brraatn Hacartao 

o* accacbo 


L AMovat Oraia 


4. rmxvnrai 
A Mover 
Staurt raoM 
Taxation 


X Amovnt Ovnco 
in Itrui or 
Ra*Mrnox 


a lariiwr oa 
Aaovar in Ktrtas 

ft XlTNMION 

(Kotaraa luraf) 


(a) Obligations of n State, Territory, or political subdivision thereof, or the District of 


(6) Securities issued under Pederat Farm Loan Act. or under such Act aa Amended ... 
(e) Liberty 3)4% Bond* and other obligations of United State* issued on or before 

September 1,1217/and obligations of possessions of tha United State*. 

<cfj Liberty4%and4J <% Bonds,Treasury3H%,and 4 H %Bonds, Treae- 
ury Certificates of Indebtedness, and Treasury (War) Savings Certificates. 


XXXXXX XX XXXXXX XX 


All.. xxxxxx xx xxxxxx xx 


U vy V/ETMUCBtfR UV lUUTVtVUUCW, «UU * 1 vmu > j \ IT aaa / W«riw|a vw wmm iwiw »»»»..!■■ .«>saa »*aaa a—»»i« »«»»»|»«.... $ 5 j 000 ....... $.^.... 

(«) Treasury Kotaa.’. I .*. ' N™*. L .............. 1 . 

SCHEDULE F—EXPLANATION OF DEDUCTIONS CLAIMED IN ITEMS 1, 12, 14, 1*. AND It 

...Qem. -,.Ojie..iiflLlil.^r...fiipfiziSjas...of...oper^t±ii«..Chr.y.sLer...S^dan ua€t4 -iiv «y-- hDa4y»0ft8.. 


Item #1 6- As per agreem ent with ..Central..Mme..-&...Semenfc...C.Q.a.--^ big ..and 

..was^iabvu:^ed„by..mfl..X l .Q.r...them..»jaj3...ao.Y»r.a...co)nrolasIojoa...to...YaniouiJ. ..iiidJ.YidiLals...rc>?. 

business secured[..for said : ..Central_.Li(nje^...Cej^. 



EXPLANATION OP DEDUCTION FOR DEPRECIATION CLAIMED IN SCHEDULES A AND B 


I. Kmo or Mornu 

<:(LuUJIre*.*tAteaeuriri ot co—L r actU) 


X DATS AMOtU 


X AC* WS*« 
ArcvutD 


«. rsosAsta Lw* I I. rOCT 

Arras Acavtssaast (KtdatttWUsJ) 


* V,u i ,a or 
Mum I. l(ll 
(Itduiir* of LajvI) 


A mo vsr or Daraarutios Cuir.in'Orr 


1 . hWllMnM* | XThlimr 


I. Kind or P*or*»rr 


T. lut uAt od 
Salt lot Valia 


*■ l>At>ocn*L« Luai 



































































































































































J JT>M ttJ"V 

Fo*u 

HSO •—U4). Intka 


1> I • ■ 

.... r 1«Y 

lit 


Torneio* 

INDiVIDU 

tjZu£. mmmm 


RtfURN 



Net Write in 



FOR NET INCOMES FR0IP6AURJES OR WAGES OF MORE THAN $$,000 

0« DttOMES,IEGUM£SS OF AMOUNT,HtOM WSIKESS, PROFESSION. RENTS, 01 SAiX OF PtOffin 


ff2_ 


For Calendar Year 1928 




pa.uu 


Wkh dM C »l »tW W Infers*! Ra-eea* fee T«e DWfext m as Bsfsre M»«fc IS. 1*29 
(MUMr KAMI AMD AOMIIM MAINLY WLOW) • 



... . / 




.-**‘-31 


(-»<X ^ ii/* 


221 . .. fti.rk.. ay e dug a....... 

(AM i»l Dunhr^t rural rest*) 


Qak Park 

<ro»l oMeo) 


****«<£ili} 


i, Prof—don, ar Butiosts. 






^ Is* nj^ 


mo from «: 


t«l rmM 


li 

s' 


1. Are you a citiicn nr resident 6 . Were you married and living with husband .. ** 

of tho Uni tel State*? . JlQA ......... or wife on the teat day of your taxable year? .XQ.&... 

1. If you filed a return fur 1027, 0. If not, were you on the last day of your.taxable year supporting one or 

to srhat Collector # office wai it sent?.CbuLc&RQ....— more persons living in your household who are closely related to you?-“it. 

3. It this a Joint return 7 . If your status in respect to questions 5 and 6 changed 

nf husband and wife? ..IlQ./X.. during the year, state date and nature of change_...........— 

4. Slate nniuo of httaltniid or wife if / J 8 . How many dependent persons (other than husband or wife) under 18 years of 

a sciwrntc return was made And the \ Age or Ineanableof self-support because mentally or physically defective were 

(’nlliTtor s office wheru it was sent ..receiving tneir chief support from you on the last day of your taxable year?.„. 

JSTt ^ V © F ' INCOME ^ 

1. Hulv’lc'*. Wages, Commissions, etc. (*t*u mih uvi 41 ^J W 1 *■ »■ > «*«»■ r> 

C.Qrjit.rAX .ivijnQ...& ..GoinQnt;...C.o.s.,3.alary--vdf... .GO.Q 0.1QQ..... $....790.00.$.53„375. .41. 

A0.•.. . 0 ! Lau chi I n Co.#.f j.1800 # 00.1 BOO 00 

Limes.toixo. Products .Co#.1.10Q.0..«.0.Q.. r.. X.. B.O.Q. .0.0 

2. Income Irom IluxincM or Profession, (from R bad ok A).A. 

3. Interest on Hank Deposits, Notes, Corporation Bonds, etc. (except Vn tercet upon which a tax was paid at source).. 196. -SO ^ 

(a) Interest on Tax-free Covenant Bonds Upon Which a Tat was lVid At Sourco...•a-.v-.icv*" * ' . *** ,wn 4. 

4. loco mo from Partnerships. < 8 t»tc mom *od »d<jr*»).. .\. 1 *’ ...L.... 




i year?_ .t.ss. 


ai„ ,54V9.&.v41.^,_..790.,.C»J...l5S..|375l.4x| 

1.1800,00.1 BOO .00 

.1Q0.0..S.0.Q.. . X.. Q.Q.Q. .0.9 


>••• y v *" m 


. 

..JAH ** I933-W- 


•brtunasffit^" — • - 

\ BMPOHOtHTl—-- 


5. Kents and Royalties, (from hMib B)..V.I.....J-. 

0. Profit from Sale of Real Kstate, Stocks, Bonds, cto. (From Bcboduk C>.*... .\. 'jpw»po jj3_.—-r. 

7. Dividend, on Stock of DomMtlc Coiporctton#..V.............—..----V 

8 . Taxable Interest on Liberty Bends, etc. (Fross 6 e&#duJ» E).V-... 

9. Other Income (including dividends received on stock of foreign corporations). ( 8 UU A^ws U toaows) 

(«).P.r.filri.«...^J;8.tfi..^J9jnk...S.to.QK..—. 

10. Total Income in Items 1 to 9 . . V ... 

DEDUCTIONS \ 

11. Interest Psld....*. 

12. Taxes Paid. (Iiptsio la BcbsduM r)..AM.tC...Tft.?...l.l.7.t.Q0.»..?.G.rS.P.P.® X...?T.9.P.®.??'&X..??.9.. . _. 

13. Losses by Fire, Storm, etc. (Etpkio la Tsbk <m PM.* ... 

14. Bad Debts. (EtpWo in Betwluw F>.... .SF\ .^. 

15. Contributions. (ExpUia la fkbedok F) ....G.8.t'h.Ql.i5^.J«9X\ftA'.l9.hS..A...§ft.>....E^ni\\D.48...?'hyP.9.Ili^..?^^^...! f;. 


mlm 


25 bp 


6.P...P.7.4.. .9.6. 


44 50 


10 ()Ahcr Dcductlotuf Authorlxc<l by Liw< (EipUio in F^hpJi^ . . 14?.^?.!.?.^. 

17. Total Deductions in Itsmb 11 to 16. .v T ..l r .b^Jie_45gj9id 

18. Nix Incomb (Item 10 minus Item 17)....... 3.Q7. 


**..I250.I.PP 

L,. .48 (165.1.41 S 


v- } 


earned income credit 


COMPUTATION OF TAX dss laitmstlsa tt) 


3S: ESTwJa Mds „ on 00i P U5977 77 

f„, Dependenu <^, li.tru.tlon 70).. .tiV. . 

”• ^'d i'u'mat 1 " 01 . 0 ”" . ».40QQ. 03 ^ CmlU (., Dep.nd.nu,. 

* ..61.0 .0.0.! Pmonil Eumptln,.. . 35.0.0. 0.9 


Uon 21 ). 


24. Amount taxable at 5% (balance over 
88.000 of Item 21). 


jfofal of Items 32, 33,34, and 36.. 

76 Normal Ta*(.K% of Item 22 ,.I*. 6.Q. .Qfi| (Item 31 minus Item 36). 8 .4437. 30 / U 

25. Normal Tax ( ,*/(, , 3 jj/Amount taxable at 1H% (not over 4000 00 to/Lose Credit of 25% of -Tax on 

20. Normal Tax (3% of Item 23). 1$ -39. the first 84,000 of Item 37).-...?.y“”. ™ J ^.Earned Net Income (Item 30).... ^ 

27. Normal Tax ( 5 % of Item 24). m Baunce (Item 37 minus Item 38).... 8 . .437 3Q ^ToUl Tax (lUm 48 mlnua IUm 49).. 8 -. 

no flnrtsv on It* m 10 (“ce Instruction 21) .. | .iQ j/mnunl taxable at 3% (npt over a’ in to 5i* I ne °me TWw PwW at 8 ouree.. 

g: N^lncome (toU! of ^ ^cond 84,000 of Item 37).“* 

3°- ^‘43 & l \T™A 744° . ..k .16 M 7 QYXr 88,000 of It em 3D. 8 . J _Ite m_,^l_and gb).~.flk. . 

-*- v “ affidavit 

. y on V 0 K.« *hU return Ineludina the accompanying schedules and statement# (If any), has b«n ewunlned by me. and to the best of my knoWj 

i. a t I r^raud comK ^*™^^ t ^ * l ^ ft ‘ t ^ 0r ^ taxsblo yeM as sUtod, pursuant to the Rercnuo Act <n 1928, and the Regulations issued under auUwcttj 


(total of Items 


Capital Gain or Loss 
lumn 9, Schedule D) 


\yi< 


a 60 

oo/ 

._13 

19 

w 

15 /- 

« 92 

w/ 



. 92 


.W 

28 S, 

.?J. 

MS 


Sworn to and sut 

"PI.* 1 * 1 - \ " 


. 5 ?.^. day of 


w. 


Vlireuirs M smUs br ##•«, tbs nasoa tbwsfc 
f of- 1929. 


Uxwtoc must bs ststs d sa Ibi s Mu ) 


V ' (BW*Uor* of o®ow sOsilataUMas oub, 

return must bs marfcsd "Amended” st top of return 




±£l __ 

(Addrsnd cefet) 

Ck.Uuddk.-.U^^^.,^ — 
































































































- —. * C m - JLE A-INCOME FROM BUSINBaa OR PROFESSION (B ee lortnirtlon 

1. Total receipts from business or profeadon (ikto kind of busineer)__ 

Coer or Goons Bold Ora** Busin ass Dbdoctiomb 

*• I^bor- —. _ . 10 * <* “Labor," reported od 

" 1 -— •• ■ 1 —— — (uooot deduct compensation for your owotes 

•• MaUrUI iod Rur>nJ U« - m * 

. .. ” ' "" - - — . . *L Interest on business Indebtedness to others_ 

4. Merchandise bought for f- ihr. . 

*. .. "" 1 - *— —*• ••* Taxes on butlnees and business property. 

*■ Dther ooata (itemize below or on separate tboet)__ I *** t*bla provided therefor at I 

6. Plua Inventory at becioniD* of v«r . . , . f " , 

• * . . ... J4. Bad debt# arising from tales or aervloe* 

f- Total (Lines 2 to 6, Inclusive) « **• Depreciation, obsolescence, and depletion (e 

' C U ^ V ® ) "- 1 —.. t - & Ubl ° provided therefor at foot of page)! 

8. Leas Inventory at end of year repair*, and otber expenses (itemlied be 

». N„ Co~ Qooo. Sou. (Um r mlau. Ua. 8). .1. 17. Toro. (Lla« 10 t. 10, l«)uA..>_ 

Noni.-EnU^C" , 8 . To,.,. D.oocoN. (Ua, 0 plu. Llo. 17)- 

Explanation of deduction.----19 . _ N , *t Paonr j Une 1 mlnu. Unc . 18) (Enter as 

claimed on Linee 5 and 1*._ _ 


Oras* Busin ass Dsdoctions 

10. Salaries, reclusive of "Ubor," reported on Line 2 
(l>o not deduct compensation for your own services).. 

8. 

.i 

11. Interest on business Indebtedness to others. 



J Taxes on business and business property.. 

13. losses (explain In table provided therefor at foot of 
P»*e).. . 

— 


14. Bsd debts arisln* from sales nr aervleea . . 



15. Depreciation, obsolescence, and depletion (explain 

_ I® table provided therefor at foot of pege)._.. 

10. Rent, repairs, and other expenses (itemised below or 
on separate sheet)___ . ....... _ 


. 

| 17* Total (Lines 10 to 10, inclusive)_ 

1 18. Total DsoccrtoMs (Line 0 olus Line 17). 

. 

_ 

S 19. Nkt Profit (Line 1 minus IJno 18) (Enter as Item 2) . 


L bn or rserstrr 


» AMOUNT 
ituunp 


Explanation of deductions 
claimed] In Column 7. 


a Cost 






i 





4. Vai l tt or 
Mtua i, mi 


a DtraumtoM 

(X,«Uia I* uUi 
Miaiiiar) 

$. 

. 

. 





a Rtrust 


r. Oratt Kirsaitr 
(lUialtt brio*) 


S N«» r»om 
(EoUfMlUtaO 


1. Xiao or Mortm 


C ~ PROF - 1 X, i ^ 9 M ., s ALEOF REALE STATE. STOCKS, BONDS, ET C._(B eelristru ctio n 0) 

I S !>»»■ Amnuo I A Amount Rkiiik I Auia'iu Vurcr a Cc« I a/TAAUS At or "j ». flrtttoi rtr 

__I_I_ I Acavatnot I n*“t I. I0IA I Iwaati* a m ■ a ra 


r CiriKuikM 
Atxowaatt Ami 
Acanaatwa 


A V.n-a At or 
lliul I. itlt 


a Nrr ranrrr 

(Rater M Item •> 




Btate how property 
was acquired. 


SCHEDULE D—CAPITAL NET CAIN OR LOSS FROM SALE OF ASSETS HELD MORE THAN TWO YEA RS (See Instruction 6a) _ 

C ” nT« |~ *nT7a r^“ ** Cl) > rrerUTEoa 11 **!' ’ ’ • Bum 'aaor 'j ’""if"ei'SMtvi' * at” 1"*^ *71 Iain 

L Km or Paoesarr *«£•,.*■ Amount Racuraa Auormi Sues * Cort iilam i i*u Immotenenta. asp (Eaur» 

Acquire eou» Aroowtrioa I naaecn i, ieis Ctmu DiwmoM lum 


Ntato how property 
was acquired . 


L Davs 
A cquires 

1 DATS 

Sore 

if*. Otf Ym* 

ii*. Dm Y*m 



• aa . ra . aaaqara # 



a Amount Received 


fTtisrascunoa 
Allovaeie Simcs 
A rqowmoH 


a cost 


1. Vaics a* or 
Mascs 1, ISIS 

a St'BACVt’KaT 

Iar aov a a inta, abo 
Camtai Dimxtioma 



A- 

. 




SCHEDULE E—INTEREST ON LIBERTY BONDS A1 


L Oaussnowt oa Bscvsntu 


ER OBLIGATIONS OR SECURITIES (Bee Instruction ft) 


(a) Obi lest Ions of a 8tate, Territory, or political aubdlvtslon thereof, or the District of 


(6) Securities issued under Federal Farm Loan Act. or under such Act as Amended .. 
(e) Liberty 3W% Bonds and other obligations of United States issued on or btfbrs 
September 1.1917. and obligations of possessions of tbq United States...^.... 
(d) Ubertv4%and4K%Bonds.TS^ury*H%,8«%.*%.*iid 4)i%Bonds,Treas¬ 
ury Certificates of Indebtedness, and Treasury Savings Certificates- 

(s) Trea*iry Notes.-. 


X Unrest Rcruvto 
•« ^ccavre 

a Amocvt Owned 

* 


t 



















i ruacwAt 
Amount 
Euvrr Feom 
Taiattox 


All_ 

All_ 

All__ 

15.000_ 


a Auorar Ovate 
in Ed cm or 
Eitamoa 

* X X X X X 

X X 

X X X X X X 

X X 


X X 


. 


a lartsssT oa 
Amount in Ktctss 
or Kitsnns 
(EsUrst l(*m I) 


Item 


SCHEDULE F—EXPLANATION OF DEDUCTIONS CLAIMED IN ITEMS 1, 12, 14. 18. AND 18 

am #1 - One Hal f of ^pQns9a..,Qr._Qpe.rp..^in^..QJt\Os.l9.r...S.^pja..)Afi.Q.d..ln...CPJniX9.C.Uoii..y/l.tJa..^fl.ln^.feif.».... 
sm #16- As per Re solution„paaaojl.j^^oax.d..gf. JDlrectors...of.Cen$raX.kfa^^^ 

_ money was pald tQ me lp_ vg.rlQU9....9Jroauat t a...d)ArlnfL..t^..y.Q&j:..fla)d..g&..S.Qcr.e.tRry...X..WiRa. 

_ordoredtp.. .di sbursesamo..for them.. It. repreaeixtis. Cpmm.iBAiana J 3 .Rid. varApus ..i.ndA.VA dun 1 e 

..... 


(If buOdlasa. UumS»W*«S^SiS rrastnwrei) 


EXPLANATION OF DEDUCTION FOR DEP RECIAT I ON CLAIMED IN SCHEDULES A AND B 

" " ' ' ' -mil'- - ' " a Vues sr or Aaotat or DirasnATtow Cbasasp Orr 

l xoi Wiir 4. Ffioiiiiv Lift 4. roit y.|M i mi - 

C0 TT s •* I> AT * AW»1P AWUCO Artta Aoqv'tmSMtiif (BtcJuflra o< Uftd) (itHusiTaol Uo4) T. Prrrlooj jtxrt A ThU ymt 

»•••••• |; ||(| | l ,----•• ••■ ••• •• •• x »|_ *»« • • $•*••••»«•••••••• •••••• Sax •• »»» »«»■ « ••• ■••••• See 


Auormi *mcs 


1. Ktn o» I’aorastt 


S. Dm Acqonso 


I Coer 


a Vaics ss or 
Hun L MU 


L Sosrteetat 
larmorsasm 


T. tomuMA 
SAATASS VAlt' 


i 


lurauiiM unrt «?•,,> 
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4 t Form 1040 
8. ImiNti Rev* mm 



rnwY.- 

INDIVIDUAL INCOME ^ 


IMUuW fU. 



KwMVTUn Sam** 


FOR NET INCOMES FROM SALARIES OR WAGES OF MORE THAN &M0 

UGAIDUSS Of AMOUNT, FIOM IU5WESS, MOttSSWN. MNTS, M SAU Ofrtl 

For Calendar Year 1927 


CdbcRtf il 


(FfUJfT NAMK AND ADOUK— PU1NIY 

J. 0* 


Tw n*kt m sr Mm IV . v 

LA INLY KU)W) / ‘ ^ 



' LAuq|tt*ii u \1 


.J.r . 1 .. 72 ff..S q*..H umphrey. .Avt&uuff.*. 

— 1 (luwl Url Bulubrf, Of fUll fviU) ' 

— -%ek . . 

Salesman 


Pa rk 

•oooo••••«••••••••••*•••**••••• 

(Vo»» offic*) 


Ottiyj tfw, Fjra f m ien, or Bmioot*. 



Yes 


Are you » ritUcn «>r resident 

of lb* Vnltwl States?. „ _ „ „ __ 

3. If you filed * return for 1026, rVM n rrr> 

(o what Collector'* office wia It sent?__ 

3. Ia tkb a joint return v 

of husband and wife?____ .Js.v.fl ..... 

4. State name of huxband or wife if 

a separate return was made and the 

Collector'* office where it wax sent... 


ft. Were yotf married aod living wtlh hu/bond ..»■ 

or wife on the last dar of your taxable year? ..19.5.... 

0. If not, were you on the last day of your taxable year supporting one or 

‘ ig in rour homohold who aro closely related to youf ..... 

to queriion* A and 0 changed 
date and nature of chance. 


more pereooa living 
7. If vour atatue in mpect 
during the year, state 


8. How many 
actor * 
receiving 


ay dependent persons (other than huxband or wife) under 18 yean of 
incapable of *etf-*upi*>rt bccauee mentally or physically defective were « 

Inc tneir chief support from you on the last day of your taxable year! ......X. 


iMMl ffffM 


tenet ] 


T INCOME ^ 

1. rjarle Wage*. Commissions, etc. (tut* saw* *»4 addras* *f panao tea wham r»«*^*4K ’ 1 

A.C.v * Xr\..G&Aj...Ghlsaz.Q* ..VjQnra...416^5.7.7^43..i.Sjal. ».3fi0Q*0n .. > 1200,QCf... 

Lim« aU»n«Prod.Co, f .". M 117.13 15p0..00» 


20.U..0.Q 


Lima aUfnePTOd.Co* t . A .". ” 2^117.13 I5p0.p0» .C\ 

C«ntrai..Uiae.iLc^..Co....7.».Q.Q.„ 

M 3. Income from Buxines* or Profession. item e<Muh *)....^... ..i-...;..-., | 

3. In tercet on Bank Deposit*, Note*, Corporation Bond*, etc. (except interest upon which a tr.x was apiitaNourool^^r...u.. 01.7*. .0.0 

==■. 


i 


|V 


9. Income from Business or Profession, (from a<ted«iw A) 

Interest on Bank Deposit*, Note*, Corporation Bond*, etc. (except interest upon which 
(a) Interest on Tsx-frco Covenant Bond* Upon Which a Tax was Paid at Source 
4. Income from Partnership*. (*ut. mm ud ^Jn»j. 

OauJZ. _DQ'.KiT.'&T 

XOairrtO IN ISIOINtt 

.*JAN2'6 T333 


(a) Income from Fiduciaries, (si»t® mow u>! . 


m 


/ 


8. Kent* ami Royalties. (frea ScbMiol* D). 

8. Profit front Sale of Real Estate, Stocks, BomL, etc. 


■ jj g muMi' j Hr . 

.AXHlfilT, 

■uwaaawL.. 


u 





7. Dividends on 8tock of Domestic Corporation^ 

8. Taxable Interest on Liberty Bonds, etc. (Fra® Mm** E> 

9. Other Incomo (including dividcmls received on stock of foreign cur;n.rations)..- 

(«) 

('•> . 

10. Total Ixcout: in Items 1 to 0. 

DEDUCTIONS 

11. Interest Peid 

12. Tuxe* raid. (Espials »* fcteduis F).. 

13. Louses by Fire, Storm, etc. (Esptsis is T*M* so uc» t> . 

14. BadDobU.. (Kiptaia la Bcbtdab F). 

lft. Contributions. (Kiplaia la m*4j1o F) 

141. Other Deductions Authorised by Law. (Esr Jo i» Btbcdui# F) ... 

17. Total Deductions in Item# 11 to 1C. 

1 8. _Net Ivcoxs ( Item 10 minus H ere 17) 


ia 


97.7 

61.T..1! 






i 


i 


.3..flL2'.Qd 



..71Q0 

...47.00 
2400 0< 


10. Earned Net Inromo (not over 320,4 
20. Loss Personal Exemption and CrejMt 
for Dependents (see Instruction !w;.. 

Ml. Balance (Item 1« minus «>)„.-...... - 

*». Amount taxable at 1M% (not over the 

first 51.000 of Item 21)...9 .aJ4.V.QJ 

23. Amount taxable at 3% (not over the 

. second 54,000 of Item 21). 

34. Amount taxable at 6% (balance over 
58,000 of Item 31). 

3ft. Normal Tax (1H% of Item 22)._. 

2ft. Normal Tax (3% of Item 23). 

27. Normal Tax (5% of Item 24). 


TATJOffL OT TAX 

31. NplIncoamfllftff‘18 

32. Jjea* DiviStSul* (Itcrg * 


0 .( 


38. Surtax on Item 10 (see Instruction 21). 
30, Tax on Earned Net Income (total of 

Items 25. 26, 27, and . 

30. Credit of 25% of Item 20 (not over 


25% of Ite m* 28. 42, 43, and 44)-13. 








% .36 

.ad 

3..9. .ad 


7 a!>ovc) 

Intcront o» > TJL»crty 
Bond*, etc. (ItgQi h) 

31. Personal Exemption..] 

35. Crc<lit for Dependent* 


[..3/iQO. 

J.2Q0 


0.0 

Q0 


30: Total of Items 32, 33,34, and 35. l ....jQ642 

77. Balance (Item 31 mlnusJW).w.... 37.65 

3765 


38. Amount taxablo at 1H% (not over 
tho first 34,000 of Item 37) 


30. Balanco (Item 37 minus 38). 

40. Amount taxablo at 3% (not over 
tho second 34,000 of Item 37). 

it. Amount taxable at 6% (balance 


Normal Tax (1>*% of Item 38)..J$._50.j.48. 

Normal Tax (3% of Item 40).I. 


OQ 

0.0 

00 


over 38,000 o f Ite m 3D ...13. 

AFFIDAVIT 


44. Normal Tax <5% of Item 41). 

45. -Surtax on Item 18 (*ce Iiwlruc- 

M*n 21).. .. 

46. "JMxoa Net Income (total of Item* 

43, 43, 44, and 46).. 

**•>*£* Credit of 26% of Tax on 
Earned Net Income (Item 30)_ 

Balance (Item 48 minus 4 
Ci 

r. Schedule D) 

--differsncc be¬ 
tween Item* 48 and 49)—. 


12* (It*™ 48 minus 4 

49. Adjustment for CapItalC 
an Column 9.8, 

60. Total fax (total of or jiff 


a?nor Loss 


SSL 


70. 


2 Z 


-2& 

IjOO^ 


/ 


7a 






51. Ixsss Income Tax Paid at Source. 

52. Income and Proflu Taxes paid to a 
„ inrclgn country or U. 8. ixjsaeMlon.1 
63. Balance of Tax (Item io minus 

Items 61 and 62).fft 


k .7a. 25. 

2 ms 


3E 


I swear (or affirm) that this return. Including the accompanying schedule* and statement s (if any), has lxvn by n>e, end to the best ef my lm nw le <% c kn d tiellcf. 

la wtrn^ and complete* return made In good fai th for the t axabley c ar aa stated, pursuant totho Bevcnoo Act ofl92a, and the Regulation* issued undfcr authoritythersef. 
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1. Total receipts from business or prof—Ion (itata kind of burin oes)_ 

Coot or Goods Solo 

Lrivr—i—-—.-,— . | . ,.. .. , t , ,,, g . ( rillM i . ... . 

k Material and euppUee-1_ 

4. Ifiw taadl w bou|kt for sale______ 

A. Other oorta (itemlie below or on Mptnta abort)_ 


Ora a a Bobinmo DtoocnoMa 

10. 8alariee, exclusive of "Labor," reported on Lino 3, 

and exclusive of eompanaatloQ for your sendees.... 

11. Interest on burineao (ndabtadncaa to others... 

13. Taiaa on burineao and burineao property. 

13. L oae a a by fire, atonn, etc. (explain In table provided 
therefor at foot of pace)____ 


A. Plua Inventory at boclaninc of year—... ..I 14. Bad debte ariring from aalee or service*_ 

_ _ ., I 15. Depreciation, obaoleacence, and depletion (explain 

7. Total (linoa 3 to A, Inclusive)-- t -- in table provided therefor at foot of page). 

, _ 1A. Rent, repafra, and other expenses (Itemised below or 

A. Loaa Inventory at end of year.. .. on aeparato aheet).... 

9. Not Coot or Ooono Solo (Lino 7 minus Lino 8)- <. 17. Total (Linea 10 to 18, loclualve). 

Not*. —Do not deduct here or elaawhera compcnaatlon for your ocrvtcra. 18. Total DiDucnoxa (Line 0 plua Line 17). 

__._I. 10. N»t Pbofit (Line 1 mlnua Line 1R) (Enter a* Item 2) 


Explanation of deduetiona 


bantam 

claimed 


on Li nee 5 and 16.. 



I. Kiau oa Paoriarr 


SCHEDULE B-INCOME FROM RENTS AND ROYALTIES (Sea Inatructlon 5) 


4. Vurs a* or 
Mxace I. mi 


I AMOUNT 
Hacaitao 


A Riraiaa 


7. data P.irt««ia 
(IUir.li. biV>«> 


•. Nxt Paorir 
(Polar u Hint M 



Explanation of deduetiona 
claimed in Column 7 


SCHEDULE C—PROFIT FROM SALE OF REAL ESTATE, STOCKS, BONDS. ETC. (See Inxtruetlon A) 


1. Iran of Paoriarr 


1 Dirt Acqiiaao I. Amount hariiTiii 


t Vtiva at or 
Mane I. Illl 


T. Si angular 
ItnoiatiaTt 


•. Nat faorir 
(Rolaraa llam 4) 




State how property 

waaacqui nt I ......... 

SCHEDULE D—CAPITAL NET CAIN OR LOSS FROM SALE OF ASSETS HELD MORE THAN TWO YEARS (See Inatructlon Aa) 



State how property 
wae acquired 


SCHEDULE E—INTEREST ON LIBERTY BONDS AND OTHER OBLIGATIONS OR SECURITIES (Bee Inatructlon 8) 



1 trraairr Ririttio 

oa Atcava:> 


I. Amount Ownid 


4. ruwtru 

AMOUNT 
Ftiarr FaoM 
Tatatioa 


a. AMOfat Ovnio 
IN Rt< aaa «r 
Mtariiox 


A Intiiiit oa 
Aaovat in r.trtta 
or Fiimmhin 
(FalVat Itam •> 


(a) Obligations of a State, Territory, or political subdivision thereof, or the ISatrict of 
Columbia......... 

lb) Securities iaeued under Federal f arm Loan Act. or under auch Act aa Amended .. 
(r) Liberty 3Vf % Bonds and other obligations of United States Issued on or before 

September 1,1917, and obligations of possessions of the United States. 

(<f) Liberty 4%and4 \i% Bonds, Treasury 3H%>3H%. 4%, and *H% Bonds, Treas¬ 
ury Certificates of Indebtedness, and Treasury (War) Savings Certificates. 

(*) Treasury Notes.... 


SCHEDULE F—EXPLANATION OF DEDUCTIONS CLAIMED IN ITEMS 1, 12, 14, 13, AND U 

.#12...Real..£s.ta-te...Ta*..310-3 -OlG. 

. in bus iness ( Packard) .$L2Q.Q.aQ.Q ..?®.r. s .?.?®L.. T .®? ( . 22.00. 

#15 Ascension Church 75.00.Wor Tex. 2.5s0.0 

* . .25.00.Auto. Tax.12,.QQ. 

..#i5..&16577.J3n9.perogre^ to mo and. waa.-xliji...... 

bursed by me fort!?]} d c .9vers .9.9.9??. 99.A9.!™..t-P. v ar i o »i. s . 1.nd.1v 1<iua 2.9... .fox* business , secured, far 
sold A# C. O'ioughiin Co.... 

.13..0s.j>er..ojTrecmen.t..wl.th..Llir^.a.t.QUC..Pmdu.cts...CDA...t}JLs..^nount..»ns. .mtid- .*<>..m*...*n4 -wro -die 
bursed by me f or them end cover? cotm^^ 
said Limestone Products Co. 


EXPLANATION OF DEDUCTION FOR DEPRECIATION CLAIMED IN SCHEDULES A AND B __ 


Amount or Dsrascianox Caiaoiu Orr 


I. Kras or Paoriarr 

<;i boDdlacA »uu material of which coostroctod) 


t Darm Acquiiid 


A Aos Wasa 4. Psosisis Lira *. Coer *m\SJ5"| *?,?» Amovwt or Dsrsi 

Acqvisso Artis Acgm.aiat (Etdurinof La*l) <E ,e:uili.Jr ult) 7. Pr.T|««,yim 


a Thti 7 . 1 / 



CLAIMED IN SCHEDULE A, AND IN I 


I. Kino or Paoriarr 


1 Dtra AcQVtaao 

A Coot 

4. Vilcs as or 
Mascw 1, ISM 

1. Scaiterisr 

laraotiMiari 

A IVi/ati uitoa 

Autuvati* Pints 
A covaitioa 

-Ji-rw-'j a.,,. 
7. Isausaara aao 
tuiioa Vitus 


*•••-. 


% . 

— 

« . 


5. 


1 . 

. 


A Diuucnaia Loaa 































































































































































Form 1040 

I.STVHNAL UkVENUH 
CAuSilo,'. Suaf) ** 


INDI /IDUAL INCOME TAX REiTJRN 

FOR NET INCOMES FROM SALARIES OR WAGES OF MORE THAN $5,000 

OX INCOMES, REGARDLESS OF AMOUNT, FROM BUSINESS, PROFESSION, RENTS, OR SALE OF PROPERTY 

For Calendar Year 1928 


Dto Not Writ, in TWse 


Fa* TU# bbn With tbs C«OkW *1 


lUrmus f«c Tw r District M *r Bstors Msic 
: AND ADDRESS rLAINLY BELOW) 4>» , 


.J.*—J.«...Q..X*auj»)jlia.—.—- 


.7£2.. S >... Humphrey.. Avenuo. 

(iUM iul cuutUi, w lull) iniit) * * 


PR0PERJ»^> " 

«45fc:.340.2.52 

yj' Jdpr\j«=sss=- 

«A 

4r Cull M. O. C«rt. W I 


(Pool oAWr) d ouMy) 

Occupation, Profession, or Business....??.^®®.. 


Illinois. s_ 


KX».» Piyn m l 

rl r 7 


Cardsd 


1. Arc you a ritiicn or re«kiait 

of tlio United States? . YDJ3Lm .~._...... 

2. If you filed a return for 1827, ^ 

to what Collector*, office vu it »«ntT ..GJllfiAELO-.*-.. 

3. I. tlii< a joint return v 

of husltnnd end wife? n..t. .. 

4. Slnto inane of husband or wife if 

a ► ermrnte return was made and tho 

(.‘•dlector’a office where it wai sent.»... 


6. Were you married and living with hu.d<&nd y_ _ 

or wife on tho tost day of your taxable year? .• 

0. If not, were you on tho last day of your taxable ycr.r ►upjwirtin 
more person, living in your household who arc chicly relates 


day of your taxable ycr.r Mipporlfng onu or 
ir household who arc closely relates! to you? 


7. If your status in respect to question* ft and 0 changed 
during the year, state dale ond nature of change...., 


8. IIow rnanv dependent person* (other than huxl>aiid or wife! under 18 years of 

ago or it.capable of ■'elf-support I ►realise rnc>. tally, or physically dcfoctfvo were • 

receiving their chief support from you ou the Iasi day of your taxablo year?..V..__ 


lUltxJ 
l*H4a Ik 


INCOME 


1. Salaries, Wages, Commissions, etc. t*uuasmsso4c* rwsoofrom*tornrtcsn-sQ^^ s Sicr- Salary aw^s,n 

-A- G*...C!Laug^ln..Company»228 N .LaSalleSt. $2261 a2Bs .5600.*QQ.. 8.1J&QQ..Q0.. 

Cs.n.t.r a.l... X< J. me.. &.. C.erc.enfc., g.q * ,?.88... tf. ..kkS&ll s. st...3ftQ.Q.«.QQ.. 

J Limestone PrpductsCo# 228 .N. LaSel 1.6 St» 2483,75 1500.00 

2. Incomo from Duslncas or Frofcssioo. (run ScbsdaS* A). 


isnO fffrtrr. 

missicr Salary 


(Kilim M lkUM« r> 


.$.... 4. j.0.61.38. 

.I... 31600.00 

3!’98376 


(tun kbslali A) 


,-J. Interest on Bank Deposits, Notes, Corporation Bonds, etc. (except interest upon which a tax was paid at source).L ._L.UftMl.QP. 

_ I J. _ is itiXAn 


/ 3 


U (o) Interest on Tax-frco Covenant Bonds Upon Which a Tax was Paid at 8ourco. 

4. Incomo from Partnership*. (Suit .sms »»J sJUm*). 


iu at »vuivTj .....,.T.T7.'.|.r..'». 

— - .114000 

U«i B0/^ r-"vr H.•'I. 

.:. 


(a) Incomo front Fiduciaries. (»uu asm* sod xMnst) 


'"“Jim. 


6. Bent, and Royalties (Fwwi SrMuk B).....| 

0. Profit from Sale of Real Estate, Stocks, Bonds, etc. trrom Sth*juij c» . . 

7- Dividends nn Stortr of Domestic Corporation* .... 

8. Taxable Interest on Liberty Bonds, etc. -(from StbsUuMxy .... . 

U. Other Incomo (including dividends received on .tuck of foreign cor|<oratiuns). (tuu 

(u) .w-J'fcT? ^*. ..-iftst- 

<« ..—... 

10. Total Income in Items 1 to 8 . .. 


Acr*** ar\ tv ~*T 

1 . 

Wiiim#*'" .| / 

i£$«mo£Nr.L.J.... 


0.4l|.Q0 


DEDUCTIONS 


11. Interest Fold 


........... 1... 


L.18 043 13 


12. Taxes FahL (KipUlo In T) .J&7. 

,t* 

13. Losses hy Fire, Blorro, etc. (Eiptsi* la TaVs oa poc» ?)..‘L*-..... 

14. Bad Debts. (Expiala la «cte0uV r>.U'.'.fl. 


>5 bo 


14. Bad Debts. 


15. Contributions. (EnOMa In StbsduJs n.. ” 

10. Other Deductions Authoriicd by Law. (r.ir’Mn in rcudol* F). .C’QtOj&i'fi'tllA)IPG• -\9.^ .L 


Tk--*'..-!. 


100 00 


Total Deduction* in Itsuo 11 to 10. 
Net Income (Item 10 minus Item 171. 


EARNED INCOME CREDIT 



5 220 13 


Net Income (not over 830 . 000 ).k7.60Q..|.PP. 3V Net Income (lttafrt£)&bvc). %v , 

rsonal Exemption and Credit . Arjr\r\ rvrv DivldemLs”Itcm 1 atx< tTf(Sn 

cpendent* (see Instruction 2U)- i „? f.VM..^V..< j _ 7 nbovo)......_[V.V. 


10. Earncrl Net Inc< 
20. Less Personal l 
(or Dependen 


21. Balance (Item 19 minus Item 20). i $ ~PVy.. l V.V'. y j 

22. Amount taxable at lii% (not over tho J oonn'rin J 

first -St.oyy of Item 21). .;$..~9.y.V'S’.y’^14. 

23. Amount taxable nt 3% (not over the 

second SI.IWO of Item 21).I.!. 1 35. 

21. Amount taxablo at 5 % (balance over I 

88.000 of Item 21). . ' . I 30 


tal of Items 


F TAX (So* Instruction 81 ) 


^■alfW&Jvc)....^ Normal Tax (1VS% of Item 38).S.P.Q . 

^ 4S - Norm,J T * x o4 Itcm 40).— __.2 .46fc/ 

44. Normal Tax (5% of Item 41)... . 

ndent/: :..350P 00 45 * *$* ..28 23 / 

„ , V- 1200 00 ■ 4G^Tax on Net Income.(total of Items orx cri v 

Exemptfon^r^y.yiyv.. j yr A2 , 43, 44, and 45).8_90 69 

.. ... 3741 OO lr 4 V Ad i u * t,nent ,or Capital Gain or Loss w 

32, 33, 34, and 35. r .?*..V.V.a S (12)4% of Column 8, Scltcdulc D). 

.4082 OO j^«>ToUI of or difference between Items I or , 1 S 
31 minus Item 30) 1 .?.y?“..W.T / 48and47....S. 90 I 69 < 


©Or'tW VI 4 4VUI ... ...... , — - 1 * ».... .. fO V| I^VIfVXJUlU *-*/• .. 

so rxri h S . . .4082 no kr»8. Total of or difference between Items |” 1 __ 1 .. 

25. Normal Tax (1 M% of Item 22).$ Balance (Item 31 mlnusltem3fl).8 ?.PP.f?...PO 4fland47. ..$.9Q..6.9 < 

T 38. Amount Uxabki at 1 Mi % (not over no M8. Less Credit of 25% of Tax on . I „ _ V 

26. Normal Tax (3% of Item 23)..[. \ the flrst 84,000 of Item 37). ..4WU .Qv.| Earned Net Income (Item 30).... .IQ ..5.0. / 

27. Normal Tax (5% of Item 24).j.j.= 39. Balance (Item 37 minus Item 38).... 8.?^...f?T^V ToU1 T “ (IUm 48 m,nU * Itcm 4fl> - 1 .fiO-G / 

2*5. Hiirtav bn Item 18 (see Instruction 21)...ioj^mount taxablo at 3% (not over Q2 OO \jt£ J-*** Income Tax:Pajd at 8ouree.. 

28. Tax on Earned Net Income (total of £ A r> the second 84.000 of item 37)...^....Jr 52 - Income and Profit* Taxes paid to a X 

Items 25. 26, 27, ami 28)._ ✓, . , .. -i”U .. foreign country 01 >U. 8. possession, 

30 Credit of 25% of Item 28 (not over H Ay Amount taxable at 5% (balance | 53. Balance of Ta* (Item 60 minus ■**“ ~i—"4xV 

23% o f I^trvs 28, 4^43. and 44). \ .1P-PQ.■>. ✓ over 88,000 of Item 37} .8. 1 .1 Items 51 and 5*).. <T./:.77..L39.>f 

AFFIDAVIT VV _ ^ 

I MM., (or affirm) that this return, including the accompanying schedules and statement# (if any), has been examined by roe, and to tbs best of ray knowledge and belief, 
to a tw mid wmptofo return made In good falthfor the taxablo year as stated, pursuant to the Revcnuo Act of 1828, and the Regulation* issued uodsr auUmrUythcreoT ’ 
























































































































SCHEDULE A 


FROM BUSINESS OK PROFESSION (8- Instruction 


—INCOME 


Oo*T 09 QOOM BOU 


1 Labor. 


*• Material and euppUm- 

4. Merchandise bought for sale. 


*• Othor costs (lUmlM below or oa nptnlt shsgt). 

•• Plu* inventory at beginning of year . . 

7. Toval (Lines 2 to 6, Inclusive), 

t. Lom Inventory at end of year_ 


0. Nit Coat of Goods Sold (Lins 7 minus Lins ft) W 


L 










. f_ 




.- 



Not*—E nter "C u or "CM" on Lines A and A to indicato whether inven- 
turloa aru valued at cost, or cost or market, whichever Is lower. 


Onus Buslnsas Deductions 


10. Salaries, exclusive of “L*bor," reported on Line 3 

(Do not deduct compensation for your own services). Jl-..... 


11. Interest on business Indebtedness to others. 


13. Taxes on business and business 
13. Lor 

P*««> 


se property.J.—. 

(oxplaln In table provided therefor at foot of | 


14. Bad debts arising from sales or services 
16. Depreciation, obsolescence, and depletion (explain 

in table provided therefor at foot of page). 

16. Rent, repairs, and other expenses (Itemized below or 
on separate sheet)_.___ 


17. Total (Lines 10 to 10. Inclusive). 

18. Total Dkovctions (Line V plus Lino 17) 


r.;ir 




P 


Kspljinatiuti «>f dcducthiti* 


10. Nr.T Paorrr (Une I nilniu line IH) (Enter as Item 2) .. 


c 




r.XI; 

ctaii 


mod on Lines 6 and 10_____ 


••i.-i-iiwiimiiniiiiuumMiiiiiiinniiuTriiivu. 



L Kixu or PtorsaTT 

a Pats 
A rsuup 

a Pats 

XuU> 

4. Anoint IlcrtiTto 

a purtHiAioi* 
Auotmi H(*ct 
AromtTinv 

a Corr 

7. Vttrt at or 
Maw* 1, ifu 

a Ar,.igi l\f 
iNTlUIVtNMfM. AVI* 
C»HTU PtlHVTVlVt 

tOii r ilvi\ n« (os* 
IKni-r tt/.im 
llTIII «*> 


JV«. Dt r I'm 

U*. 0*1 IVtr 

4 








3. 


^ .. 









.. 





••••••*.••••••• 















Slate ln«w pr«t|»crty 
wai wniulrt'd .. 


L Osuoatmns os Sscvunt* 

a iMTtttrr Rsrtivio 
os Altai (U 

a Amount Ovmbd 

(a) Obligations of a State, Territory, or political subdivision thereof, or the District of 
Oulumtil a. ......... 



9_ .. 


(M Rccurltlcv Issued under Federal Farm Imin Art. or under such Art as Amended ... 





ie) liberty 3!^% Ihinds and other oidifcallons of t'nltcd States tailed on or before 





(«/) liliertvi%*nd'4 1 Bonds. Treasury 3ji%,3«%. 4%,'and 4H% Uonds, Treas¬ 
ury Certificates or Indebtedness, and Treasury Savings f -ertiOcatcs.. 

(*) Treasury Notes.-. 

.. 





C I’mviiriL 
Anoint 
Kxbntt Kikin 

Til AT1.IV 

a .Point n*vu 
iv KiriM «r 
Kiiyino* 

a Immn ov 
Anoint iv Ktirw 
«>r Ktrurmiv 

(Knt.rj, lltmS) 

All. 

x x x a x x 

X X 

X X X X X X 

X X 

All. 

X X X X X X 

X X 

X X X X X X 

X X 

> 

s 

s 

e 

• 

| 

4 

• 

I X X X X X 

X X 

X X X X X X 

X X 

35,000. 

% ... 


a 


N‘*no. . 





SCHEDULE F—EXPLANATION OF DEDUCTIONS CLAIMED IN ITEMS 1. 13, 14. If, AND It 

j£l...QE£r.atJLen..&._p«p.rec:UM^ $2$.t00.. 

Asce nsion C hurch .Real tot© Tax i?76eOO 

jl § >i 9 it'"soiio^ol. 26#00 . . .5?®.V* 9 .n«l ?r9P®r.^.y Ta . x 

Ildda&d Automobile 12 #00 


. . ...$335.00 

■4l6 $2261 #58 a a pe r r esiolii ti on pa a cod by Board of Directors of A.CY6 r L8Ughiin Co. This mbnaywao 
psiF*‘¥.o'w'a'"in"'various*■Vwoime'aTF'Twas' oraTeiW to aiebura^ 

paid various Individuals for business secured for sald -AsCwO-L au g n l I n .-Company*.. 


paid various _ 

# 16 ..* 24 flaaV&..BJi...per...rftsalutliuL..p*A 8 ftd..by...Bo.ftr.<l..D.C..^ 

was paid to me in various a tranoun ts a t}dlw so or do redtod i a burs© ® fim® f or them, , It represents 


oommlsalons paid variousindividuals for buslnesa seoured for said I4mestone Products Company. 


EXPLANATION OF DEDUCTION FOR DEPRECIATION CLAIMED IN SCHEDULESA AND B 


J. Kixn nr P»<«rz«TT 

(IfbulWiiv*. «Uto maUrUl of whkD oooslrac**!) 


a Pits ArgvtM* 


S. Ant Wilt* 
Atvmio 


4. rtonttis I .it* 
Arttt Aivuwnn 


». Co*r 

(Kathaiv* U La»J) 

a v*irs at r.r 

Mi ten 1, IIU 
(KulmlTiof Loa.1) 

Anoint or Pi trmixtmv Cnas>.bu Orr 

». 1'rcTlouJ jv-.r, | a TLla jprtr 

. 


— 




9_ 






HI. 




•..•• ^ 



..... • 


EXPLANATION OF DEDUCTION FOR LOSSES BY 


l. Kino or Psortstr 


g Pats Arqiitto 


a Cost 


FIRE, STORM, ETC., CLAIMED , ll^SC WEDULE A, AND IN ITEM 11 

4- VAirt A» or S. m'lnv-m A^YaVYiLY. I 'V NMaMcrTAXO 

Mum », isu 1 1 rtoviMtxit Aup tuu a mes | Ulut Valvb 


Arucwmn* 


a lUDrcrrtLt Lom 
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173 [Stamp:] United States Board of Tax Appeals. 

Filed May 4, 1935. 

United States Board of Tax Appeals. 

Docket No. 55,739. 

Charles J. O’Laughlin, Petitioner, 

v. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Docket No. 55,740. 

John J. O’Laughlin, Petitioner, 

v. 


Guy T. Helvering, Commissioner of Internal 

Respondent. 


Revenue, 


Prcecipe, 


To: B. D. Gamble, Clerk, United States Board of Tax Ap¬ 
peals, Washington, D. C. 

Sir : 

Please prepare and transmit to the Court of .A ppeals of 
the District of Columbia, as and for a transcript of the 
record upon the petitions for review in the above-entitled 
causes, copies of the following: 

1. The docket entries of proceedings before the Board. 

2. Pleadings before the Board. 

3. Findings of fact, opinion and decision of the Board. 

4. Petitions for review. 

5. Statement of evidence. 

6. This praecipe. 

LAURENCE GRAVES, 
Attorney for Petitioners, 

G18 Southern Building, Washington, D. C. 

Service of the foregoing praecipe is hereby a dibit ted this 
4th dav of Mav, 1935. 

ROBERT II. JACKSpX, 
Assistant General Counsel for the Bureau of 
Internal Revenue, Attorney for Respondent. 

10—6499 a 
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CHARLES J. o’laUGHLIN VS. 


174 United States Board of Tax Appeals. 

Washington. 

Docket No. 55,739. 

Charles J. O’Laughlin, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 55,740. 

John J. O’Laughlin, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 173, inclu¬ 
sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 5th day of 
June, 1935. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk , United States Board of Tax Appeals. 

175 United States Board of Tax Appeals. 

Docket No. 55,739. 

Charles J. O’Laughlin, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
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for review of the above entitled proceeding by the United 
States Court of Appeals of the District of Columbia, be 
and it is lierebv extended to February 15, 1935. 

(Signed) EUGENE BLACjJK, 

3 f ember. 

Dated, Washington, D. C., January 2, 1935. | 


Now, June 5, 1935, the foregoing order enlarging time 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] | 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

i 

17G United States Board of Tax Appeals. | 

Docket No. 55,739. 

Charles J. O’Laughlin, Petitioner, 


i 

Commissioner of Internal Revenue, Respondent. 

. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered: That the time for preparation of the: evidence 
and transmission and delivery of the record sur petition for 
review of the above entitled proceeding in tlje United 
States Court of Appeals for the District of Colombia, be 
and it is lierebv extended to March 15, 1935. 

(Signed) EUGENE BLA<j!K, 

Member. 

Dated, Washington, D. C., Feb. 13, 1935. 

jd. 

I 

Now, June 5, 1935, the foregoing order enlarging time 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 


11—6494a 


B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 
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CHARLES J. o'LAUGHLIN VS. 


177 United States Board of Tax Appeals. 

Docket No. 55,739. 

Charles J. O’Laughlin, Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding by the United 
States Court of Appeals of the District of Columbia be and 
it is hereby extended to April 15, 1935. 

(Signed) EUGENE BLACK, 

Member. 

Dated, Washington, D. C., March 15, 1935. 

evw. 

Now, June 5, 1935, the foregoing order enlarging time 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 
178 United States Board of Tax Appeals. 

i 

Docket No. 55,739. 

Charles J. O’Laughlin, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding by the United 
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States Court of Appeals of the District of Columbia, be 
and it is hereby extended to May 15, 1935. 

(Signed) EUGENE 

Dated, Washington, D. C., April 13, 1935. 

J- 

Now, June 5, 1935, the foregoing order enlarging time 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 



B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 

179 United States Board of Tax Appeals, j 

Docket No. 55739. 

Charles J. O’Laughlin, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 

Ordered: That the time for transmission an$ delivery 
of the record sur petition for review of the aboye entitled 
proceeding by the United States Court of Appeals of the 
District of Columbia, be and it is hereby extended to June 
10, 1935. 

(Signed) EUGENE BLACK, 

1^1 ember. 

Dated, Washington, D. C., May 15, 1935. j 


Now, June 5, 1935, the foregoing order enlarging time 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

j 7 

Clerk, U. S. Board of Tax Appeals. 
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CHARLES J. O'LAUGH LIN VS. 


180 United States Board of Tax Appeals. 

Docket Xo. 55,740. 

, J. J. O’Laughlin, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record snr petition 
for review of the above entitled proceeding by the United 
States Court of Appeals of the District of Columbia, be 
and it is herebv extended to Februarv 15, 1935. 

(Signed) EUGENE BLACK, 

Member . 

Dated, Washington, D. C., January 2, 1935. 

J- 

Now, June 5,, 1935, the foregoing order enlarging time 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax Appeals. 
1S1 United States Board of Tax Appeals. 

Docket No. 55,740. 

John J. O’Laughlin, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 
Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding in the United 




GUY T. HELVERING, COM. OF INT. REV. 


147 


States Court of Appeals for the District of Columbia, be 
and it is hereby extended to March 15, 1935. 

(Signed) EUGENE BLA^K, 

ember. 

Dated, Washington, D. C., Feb. 13, 1935. 

id. 

Now, June 5, 1935, the foregoing order enlarging time 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk , U. S. Board of Tax Appeals. 
182 United States Board of Tax Appeals. 

Docket No. 55740. | 

i 

I 

John J. O’Laughlin, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered: That the time for preparation of th^ evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding by the United 
States Court of Appeals of the District of Columbia, be 
and it is hereby extended to April 15, 1935. 

(Signed) EUGENE BLACK, 

\lember. 

Dated, Washington, D. C., March 15, 1935. 

J- 

Now, June 5, 1935, the foregoing order enlarging time 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk , U • S. Board of Tax Appeals. 
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CHARLES J. O LAUGHLIN VS. 


183 United States Board of Tax Appeals. 

Docket No. 55740. 

J. J. 0 ’Laughlin, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered: That the time for preparation of the evidence 
and transmission and delivery of the record sur petition 
for review of the above entitled proceeding by the United 
States Court of Appeals of the District of Columbia, be and 
it is herebv extended to Mav 15, 1935. 

(Signed) ‘ EUGENE BLACK, 

Member. 

Dated, Washington, D. C., April 13, 1935. 

j 

Now, June 5, 1935, the foregoing order enlarging time 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk. U. S. Board of Tax Appeals. 

184 United States Board of Tax Appeals. 

i 

Docket No. 55740. 

J. J. (ULaughlin, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 

Ordered: That the time for transmission and delivery of 
the record sur petition for review of the above entitled pro¬ 
ceeding by the .United States Court of Appeals of the Dis- 
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trict of Columbia, be and it is hereby extended to June 
10, 1935. 

7 i 

(Signed) EUGENE BLA^K, 

iff ember. 

Dated, Washington, D. C., May 15, 1935. 

j 

Now, June 5, 1935, the foregoing order enlarging time 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] j 

B. D. GAMBLE, 

Clerk, U. S. Board of Tax appeals. 

; 

Endorsed on cover: Board of Tax Appeals. No. 6494. 
Charles J. O’Laughlin, Petitioner, vs. Guv T. jHelvering, 
Commissioner of Internal Revenue and No. 6495. John J. 
O’Laughlin, Petitioner, vs. Guy T. Helvering,j Commis- 
sioer of Internal Revenue. United States Court c^f Appeals 
for the District of Columbia. Filed Jun. 7, 1935. Henry 
W. Hodges, Clerk. 
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IN THE ! 

United States (tart nf Appeals 

FOR THE DISTRICT OF COLUMBIA 


April Term, 1935 

i 

_ I 

. i 

No. 6494 

Charles J. O’Laughlin, Petitioner,\ 

vs. 

Commissioner of Internal Revenue, Respondent. 

and 

No. 6495 

John J. O’Laughlin, Petitioner, 

! 

VS. 

Commissioner of Internal Revenue, Respondent. 

On Petitions to Review Decisions of the United States 

Board of Tax Appeals 

I 

_ | 

BRIEF FOR PETITIONERS 

Laurence Graves, j 
618 Southern Building, 

Of Counsel: Washington, D. C., 

Edward J. Quinn, Attorney for Petitioner. 

134 South LaSalle St., 

Chicago, Illinois. 
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Argument: 

! 

I. One who acts as an agent realizes no income 

. . 1 

by reason of the receipt and disbursement 
of money .. 10 

II. The Board of Tax Appeals may not dis¬ 
regard uncontradicted and unimpeaclied 
evidence . j... 11 


III. 


In the notice of deficiency the Commissioner 
admitted that the amounts in question had 
been received and expended by the petition¬ 
ers for the corporations . 


IV. The petitioners were not required to main¬ 
tain a record of the payments made |by 
them. 
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V. The petitioners made a prima facie 
which was neither challenged nor rebutt 
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IN THE 


Unite?) States (Enurt of Appeals 

FOR THE DISTRICT OF COLUMBIf 
April Term, 1935 

No. 6494 

I 

_ 

i 

Charles J. O’Laughlin, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

and I 

• i 

No. 6495 

John J. O’Laughlin, Petitioner , 

vs. 

i 

Commissioner of Internal Revenue, Respondent. 

i 

I 

— 

On Petitions to Review Decisions of the United States 

Board of Tax Appeals 

I 

— 

BRIEF FOR PETITIONERS 
Opinion Below 

The only previous opinion in these cases is that of 
the United States Board of Tax Appeals (R. 125-52), 
which is reported in 30 B.T.A. 1327. 



2 


Jurisdiction 

The petition for review in the ease of Charles J. 
O’Laughlin involves deficiencies in income tax for the 
years 1927 and 1928, in the respective amounts of 
$1,640.07 and $6,252.78 (E. 52). 

The petition for review in the case of John J. 
O’Laughlin involves deficiencies in income tax for the 
years 1927 and 1928, in the respective amounts of 
$1,599.20 and $221.01 (K. 53). 

The decision of the Board in each case was entered 
on August 4, 1934 (E. 52, 53). The petitions for re¬ 
view were filed on November 3, 1934 (E. 54, 59). In 
each case the parties stipulated in writing that under 
the provisions of Section 1002 of the Eevenue Act of 
1926, as amended bv Section 519 of the Eevenue Act 
of 1934, the decision of the Board might be reviewed 
by this Court (E. 53, 59). 

Questions Presented 

(1) Did ,the Board err in holding that the petition¬ 
ers realized gain, profit or income by reason of the re¬ 
ceipt from certain corporations of sums of money to 
be expended for the benefit of such corporations, when 
the evidence shows that such moneys were expended 
for the use and benefit of such corporations f 

(2) Did the Board err in disregarding the undis¬ 
puted and unimpeached testimony of the petitioners 
that the moneys so received were expended for the 
benefit of such corporations and that no part thereof 
was retained by the petitioners or used for their per¬ 
sonal benefit. 
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Statement 

Re: Charles J. O’Laughlin. j 

■ 

In 1927 and 1928 Charles J. O’Laughlin Was em¬ 
ployed by the Central Lime & Cement Coj, A. C. 
O’Laughlin Co. and Limestone Products Co. He was 
secretary of the Central Lime & Cement Co. !(R. 27). 

The business of the Central Lime & Cement j Co. was 
the retail selling of building and paving materials in 
the City of Chicago and Cook County, Illinois. All of 
its stock consisting of $200,000 was owned by the 
members of three O’Laughlin families. The peti¬ 
tioner owned $10,000 worth of such stock (R. 27). 

At a meeting of the directors of Central Lime & 
Cement Co., held on February 3, 1927, the matter of 
obtaining new business and promoting good will was 
discussed. It was decided that a certain percentage 
of the gross sales for the year should be used for that 
purpose (R. 78). On that day the following! resolu¬ 
tion was adopted (R. 110) : 

“Resolved that an amount equivalent |to one- 
fourth of one per cent of the total sales for the 
year 1927 be appropriated to be used in payment 
of commissions on various sales made by indi¬ 
viduals other than the Company’s regular sales¬ 
men. 

“Resolved further that the Treasurer be au¬ 
thorized to have checks drawn from time Ito time 
during the year to M. J. O’Laughlin and Chas. J. 
O’Laughlin, who will in turn make payments to 
the proper parties in connection with each sale.” 

After a similar discussion had at a meeting of the 
directors held on February 16, 1928, a similar resolu¬ 
tion was adopted (R. 27). 

Under these resolutions the Central Lime & Cement 
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Co. paid to petitioner $19,438.76 in 1927, in addition 
to Iiis salary of $5,800.01), and $48,165.41 in 1928, in 
addition to his salary of $6,000.00 (R. 80, 133, 135). 
On the books of the company these payments were 
recorded as payments of commissions to the peti¬ 
tioner (R. 28). 

In his Federal income tax returns for the years 1927 
and 1928 said amounts were reported as commissions 
received and then deducted as commissions paid out, 
in accordance with instructions received from the local 
internal revenue office (R. 81), with the following ex¬ 
planation : 

“As per agreement with Central Lime & Ce¬ 
ment Cq. this amount was paid to me and was 

disbursed bv me for them and covers cominis- 
* 

sions to various individuals for business secured 
for said Central Lime & Cement Company” (R. 
134-136). 


An examination of the petitioner’s returns for 1927 
and 1928 was made bv an internal revenue agent and 
the only adjustment made for either year was the dis¬ 
allowance of the deductions claimed for commissions 
paid out. Iiis explanation for the disallowance of the 
deduction for 1927, which is similar to the explanation 
for 192S, is the following (R. 115): 

“This represents various amounts paid at va¬ 
rious dates to various persons in currency but no 
data has been produced in support of these pay¬ 
ments as claimed. 

“This amount was paid to taxpayer by Central 
Lime & Cement Co. for use in paying various 
commissions to persons securing business for 
them.” 

In the statement attached to the deficiency notice, 


5 


made a 
jception: 
on the 


from which, the appeal to the Board was tajken, the 
respondent stated as follows (R. 8): | 

“The report ot the internal revenue hgent in 
charge in Chicago, Illinois, a copy of which was 
n n lied ^ ou, is approved and is hereby 
part of this letter with the following ex 
The amount of tax previously assessed 
1927 return was $59.30 instead of $61.23. 

The unimpeached, unequivocal and unrebutted tes¬ 
timony of the petitioner was that the amounts so re¬ 
ceived by him were separately maintained and not 
comingled with his personal funds (R. 80); that said 
amounts were paid out by him in cash; that no part 
thereof was used by him for his personal benefit; that 
he retained no part thereof; and that all of said 
amounts were expended by him for and on behalf of 
the company (R. 80, 109). 

The petitioner was not required to make an account¬ 
ing to the company for the expenditure of the ^mounts 
received and paid out by him and accordingly no rec¬ 
ord thereof was maintained by him (R. 28). 

I 

Re: John J. O’Laughlin. 

During 1927 and 1928 the petitioner, John J. 
O’Laughlin, was employed by A. C. O’LaughJin Co., 
Central Lime & Cement Co. and Limestone Products 
Co. He was sales manager for the A. C. O’Lhughlin 
Co. but not an officer. He was vice-president and 
treasurer of Limestone Products Co. The business 
of the A. C. O’Laughlin Co. was producing, manufac¬ 
turing and wholesaling crushed limestone. Th4 Lime¬ 
stone Products Co. manufactured limestone f4r spe¬ 
cialties and produced and sold it at wholesale (R. 
102 ). 
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On January 15, 1927, the board of directors of the 
A. C. O’Laughlin Co. held a special meeting and 
adopted the following resolution (R. Ill): 

“Resolved that an amount equivalent to nine¬ 
teen (19) cents per cubic yard in the Indiana ship¬ 
ments for 1927 be appropriated to be used in pay¬ 
ment of commissions on various sales made by 
individuals other than the Company’s regular 
salesmen. 

“Resolved further that the Treasurer be au¬ 
thorized to have checks drawn from time to time 
during the vear to J. J. O’Laughlin who will in 
turn make payments to the proper parties in con¬ 
nection with each sale.” 


On January 16, 1928, the board of directors of the 
A. C. O’Laughlin Co. held a special meeting and 
adopted a resolution similar to the above resolution 
for 1927. 

The board of directors of Limestone Products Co. 
held a special meeting on February 7, 1927, and 
adopted the following resolution (R. 31): 


“Resolved that an amount equivalent to twenty 
cents per ton of the total sales for the year 1927 
be appropriated to be used in payment of com¬ 
missions on various sales made bv individuals 
other than the Company’s salesmen. 

“Resolved further that the Treasurer be au¬ 
thorized! to have checks drawn to J. J. 0'Laugh- 
lin, who will in turn make payments to the proper 
parties in connection with each sale." 


O 11 February 6, 1928, the directors of Limestone 
Products Co. adopted a resolution similar to the reso¬ 
lution for 1927 shown above (R. 31). 

Under authority of the above resolutions of A. C. 
O’Laughlin Co. there was paid to the petitioner, John 
J. O’Laughlin, the sum of $16,577.13 in 1927, in addi- 
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tion to his salary of $3,600.00, and $2,261.38 in 1928, 
in addition to a like salary of $3,600.00 for that year 
(R. 102, 137). I 

Under the resolutions of Limestone Products Co., 
the petitioner, John J. O’Lauglilin, received in 1927 
$2,117.13 in addition to his salary of $1,500.00, and in 
1928 $2,483.75 in addition to a salary of $l,5(t)0.00 for 
said year (R. 102, 139). 

In his Federal income tax returns for tl^e years 
1927 and 1928 said amounts were reported as in¬ 
come as commissions received and then deducted as 
commissions paid out, with the following explknation: 

Year 1927 (R. 138): 

“$16,577.43 as per agreement with A. C. 
O’Laughlin Co. this amount was paid to me and 
was disbursed by me for them and covers com¬ 
missions to various individuals for business se¬ 
cured for said xL C. O’Laughlin Co. 

“$2,117.13 as per agreement with Limestone 
Products Co. this amount was paid to me ^ind was 
disbursed by me for them and covers commissions 
to various individuals for business secujred for 
said Limestone Products Co.” 

Year 1928 (R. 140): I 

“2,261.38 as per resolution passed by Bbard of 
Directors of A. C. O’Laughlin Co. This money 
was paid to me in various amounts and I was 
ordered to disburse same for them. It repre¬ 
sents commissions paid various individuals for 
business secured for said A. C. O ’Laughlih Com- 
pany. . j 

“$2,483.75 as per resolution passed by Bbard of 
Directors of Limestone Products Co. This money 
was paid to me in various amounts and I was 
ordered to disburse same for them. It represents 
commissions paid various individuals for business 
secured for said Limestone Products Company.” 
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Tiie petitioner’s returns for 1927 and 1928 were 
examined by an internal revenue agent and the only 
change suggested by the agent was the disallowance 
in each year of the amount claimed as a deduction for 
commissions paid. The explanation given in the re¬ 
port of his examination was the same for both years; 
for the year 1927 it read (K. 129, 130, 131): 

“(a) Deductions for commissions as shown on 
line 16 of return has been disallowed in full 
amount of $18,694.56. 

“This amount represents various amounts paid 
at various dates to various persons, and in cur¬ 
rency, but no data has been produced to show to 
whom, in what amounts or date these items of 
payments were made. 

“$16,577.43 of this amount was received by the 
taxpayer from A. C. O’JLauglilin Co. and $2,117.13 
from the Limestone Products Company to be 
disbursed for them by the taxpayer.” 

In the notice of deficiency from which the appeal 
was taken to the Board, the Commissioner stated, as 
he did in the case of petitioner Charles J. O'Lauglilin, 
that the report of the internal revenue agent was ap¬ 
proved “and is hereby made a part of this letter” 
(R. 23). 

John J. O’Laughlin testified that all of the moneys 
so received by him were expended by him for the pur¬ 
pose of promoting the sales of such companies under 
directions which he received; that no part thereof was 
for his benefit; that no part thereof was retained by 
him; that he had no record of the persons to whom 
such amounts were paid, and that they were treated 
in his income tax returns in the manner that they 
were because of information he had received from 
Charles J. O’Laughlin regarding a conversation he 
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had had with an internal revenue agent (R. 102, 103). 

The petitioners appealed to the Board of Tax Ap¬ 
peals from the Commissioner’s action in disallowing 
the deductions claimed, contending that the amounts 
so received by them were received by them jis agents, 
for distribution on behalf of the corporations from 
whom received, and that since said amounts had been 
actually expended they should not be considered in¬ 
come to the petitioners. 

The Board of Tax Appeals affirmed the! Commis¬ 
sioner’s action. Five members of the Board dis¬ 
sented and the member of the Board before whom 
the case was tried wrote a lengthy dissenting opinion 
(R. 25-52). r 

SUMMARY OF ARGUMENT 

i 

I 

Income is realized when one receives property for 
his separate use, benelit and disposal. Where one 
merely acts as an agent or conduit through which 
money or property passes, income is not realized. 

Positive testimony uncontradicted and not inher¬ 
ently improbable, is priina facie evidence of] the fact 
which it seeks to establish and the Board of Tax Ap¬ 
peals is not at liberty to disregard it. 

The Board of Tax Appeals is bound to give cre¬ 
dence to uncontradicted testimony even from inter¬ 
ested parties, when it is substantiated and is not in¬ 
consistent with well known facts, experience and 
reason. 

By approving and making a part of his hotice of 
deficiency the report of the internal revenue agent, in 
which the agent states as a fact that the deductions in 
question represented amounts paid to various persons 
and that said amounts were paid to the taxpayer for 
distribution to various persons to secure business for 

i 
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tlie corporation, the respondent has made an admis¬ 
sion against s interest and should not be permitted to 
contend that such amounts were not received and dis¬ 
bursed for the use and benefit of the corporations 
from whom received. 

There being no moral or legal obligation on the 
part of the petitioners to maintain a detailed record 
of the persons to whom said sums were paid, there is 
no legal authority for adding such amounts to income 
merely because of the inability of the petitioners to 
furnish detailed information as to such payments at 
the trial before the Board years subsequent to such 
payments. 

The burden of proof, a rubric which the Commis¬ 
sioner uniformly relies upon, cannot be extended to 
such unreasonable ends as to deny taxpayers rights 
and privileges plainly theirs. 


I 

One who acts as an agent realizes no income by reason 
of the receipt and disbursement of money 

Gross income is defined in Section 22 (a) of the 
Revenue Act of 1928 as follows: 

“General definition.—‘Gross income’ includes 
gains, profits, and income derived from salaries, 
wages, or compensation for personal service, of 
whatever kind and in whatever form paid, or from 
professions, vocations, trades, businesses, com¬ 
merce, or sales, or dealings in property, whether 
real or personal, growing out of the ownership 
or use of or interest in such property; also from 
interest, rent, dividends, securities, or the trans¬ 
action of any business carried on for gain or 
profit, or gains or profits and income derived 

from anv source whatever.” 

♦ 


11 


It will be noted that the principal wordb used in 


i) 


etitioners 
sal, such 


the definition are "gains, profits and income derived. 
The word 44 derived” has been defined as “received or 
drawn by the recipient (the taxpayer) for his sepa¬ 
rate use, benefit, and disposal.” Eisner v. Macomber, 
252 U. IS. 189. Therefore, if it can be shown on the 

i 

record in the instant cases that the amount^ in ques¬ 
tion were not received or drawn by the p 
for their separate use, benefit, and dispo 
amounts cannot be classed as income. 

The Board of Tax Appeals has recognized in a 
number of cases that money received as an agent of 
another is not income to such person. Jane 1^. Coates, 
3 B.T.A. 429; Herbert Clioynski, 14 B.T.A. 9; and 
Xelson B. Updike, 22 B.T.A. 12. Furthermore, that 
amounts received by a person as reimbursement for 
expenditures on behalf of another do not cjonstitute 
income to such person. Edgar P. Haney, |5 B.T.A. 
1039. 

In Dubiskev. Commissioner, 58Fed. (2d) 5} (C.C.A. 
7), the court reversed the Board in a case \jhere the 
evidence was conflicting and held that certain moneys 
received by the taxpayer and disbursed by him were 
not income. That is to say; the taxpayer was merely 
the conduit through which the payments passed. 

II 

The Board of Tax Appeals may not disregard uncon¬ 
tradicted and unimpeached evidence! 

I 

The Board of Tax Appeals is governed by |he rules 
of evidence applicable in courts of equity in itlie Dis¬ 


trict of Columbia. Sec. 907 (a), Revenue Act 


as amended by Section 601, Revenue Act of 1928. 


of 1924, 
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The rule, which prevails in the District of Colum¬ 
bia, was stated by this Court in Brown v. Peterson, 
25 App. D. C. 359, as follows: 


“* * * The law is that positive testimony un¬ 
contradicted and not inherently improbable, is 
prima facie evidence of the fact which it seeks to 
establish, and the jury is not at liberty to disre¬ 
gard it. ,? Citing authorities. 


The Board must give credence to uncontradicted 
testimony even from interested parties, when it is 
substantiated and is not inconsistent with well known 
facts, experience, and reason. E premia m v. Ward, 
1G9 Fed. 691. The Board may not arbitrarily dis¬ 
credit the testimony of an unimpeached taxpayer so 
far as he testifies to facts. Blackmer v. Commissioner, 
70 F. (2d) 255 (C.C.A. 2). 

Charles J. O’Lauglilin testified regarding the money 
received by him from Central Lime & Cement Co., in 
part, as follows (K. 81-83) : 

“Q. The Court wished you to give the entire 
historv of what vou did with the money; that is 
what the Court is interested in. 

“A. I will have to go into detail. In the city 
of Chicago there are 48 wards. The towns, vil¬ 
lages and townships outside of the city, there 
are approximately 50 to 60 that we would be deal¬ 
ing in— 

“The Member: Is that all in Cook County? 

“The Witness: All in Cook County. Just to 
give a general example, in one ward where we 
knew there was some business going to come up, 
we would feel it advisable to pass over $500 to 
their Christmas basket fund, or a picnic or in 
the form of an ad on a program. We had to 
deal with labor unions. We had three different 
chauffeur unions, hoisting engineers, crane oper- 
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ating engineers, and others, and to maintain the 
good will of their labor organizations we had to 
go along with them, those on the street, like the 
cement finishers’ union, the— 

“The Member: What do vou mean |bv going 
along with them? 

“The Witness: The thing we were interested 
in—to make a success in the delivery!of mate- 
rial, there must be no delay. The truckk must be 
going all of the time. There are different labor 
unions. On a paving job there are hoist ing engi¬ 
neers, cement finishers, and laborers. They have 
a program or a year book, as they call it. They 
feel that as long as we are delivering this type 
of material that they are safe in asking its to give 
them $500 or $750 for an ad in their year-book. 

By Mr. Schultz: 

“Q. Will you go ahead and explain about 
tickets. I believe you started to explain: 

“A. At prize fights, football games! and so 
forth, we would buy a block of tickets ijmd send 
two to one person, four to another, and so on. 
Some one would call us up and ask us for four or 
five. We felt that in order to keep our good will 
with all of them we should do this. I do not re¬ 
member just what year, but there was a banquet 
of the Irish Fellowship Club where we felt it was 
good business to pay $1,000 for a tablj? at the 
banquet. 

“Q. Will you explain about your donations to 
the basket fund, the Paddy Carr fund ? 

“A. The Christmas fund basket, Patrick J. 
Carr started it, and he later died. While it was 
political, we felt that in view of the public busi¬ 
nesses we were getting, we felt that we should 
contribute to causes like the Christmas basket 
fund. Then some ward would have a dance and 
we would be asked to put an ad on tlhe pro¬ 
gram. It might be $100 or $200, depending on 
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the size of the ward. Wo felt that would bring 
us back good business. 

“Q. Some of this money went to political 
organizations for campaign money. 7 

‘‘A. It did, especially in the year 1928. That 
was a lieavv election vear. Everybody felt they 

» » mr w 

were entitled to ask us for fifty, two hundred 
or five hundred dollars, depending on what po¬ 
sition they were running for, what position they 
were out to be elected for. 

“Q. Now, did you keep track of— 

“The Member: Those were contributions to 
campaign funds? 

“The Witness: Yes. 


By Mr. Schultz: 

“Q. This was money which you received from 
the company and actually expended it? 

“A. Yes, sir. 

“Q. Did you keep any record or list of this 
expenditure? 

“A. No, sir. 

“Q. Do you know now to whom you made 
those payments, the amounts or dates on which 
made? 

“A. I do not know. 

“Q. You do know, however, that you spent all 
of this money that you received? 

“A. Every cent. 

“Q. And it was all spent for the benefit of the 
Central Lime & Cement Company ? 

“A. It was all spent, for the benefit of the 
Central Lime and Cement Company. 

“Q. And you did not retain any part of it 
yourself? 

“A. Not at all. 

“Q. And you were doing this merely as an 
agent for the Central Lime & Cement Company? 

“A. That is all.” 

John J. O’Lauglilin testified that the moneys re¬ 
ceived by him were for the purpose of promoting 
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sales; that all of the moneys received were ^pent for 

the benefit of the companies from which received and 

in accordance with directions received bv him from 

%■ 

such companies, and that no part was retained by 
him (R. 102-103). He further testified asj follows 
(R. 106): I 

i 

“Q. Did you keep a record of the payments 
made bv vou? ! 

“A. No. ! 

“Q. Do you know to whom you made those 
payments, the amounts and the dates Ion each 
amount ? 

“A. I do not remember. 

“Q. Tell the Court as much as you can re¬ 
member of the various classes and types of pay¬ 
ments made bv vou and the method of making 
those payments. 

“A. The sales of this company were made 
within a radius of 150 miles from Chicago. The 
major portion of them was in the northern tier 
of counties of Indiana known as the Calumet in¬ 
dustrial district. For the most part, Expenses 
in connection with the promotion of those sales 
were confined to politics, political contributions, 
entertainment of customers, directlv aitd indi- 
rectlv, and service in the way of expediting ship¬ 
ments. In this area there is a great number of 
political subdivisions, cities, towns, villages, 
counties and townships, and the officials are 
changed very rapidly, every two years in most 
cases. A considerable portion of this promotion 
money went for the election of those pfficials. 
Entertainments, such as road conventions, con¬ 
tractors’ conventions, and entertaining at jvarious 
World Series baseball games and football games 
and prize fights, and occasionally theatres and 
dinners. A small part was probably p^id for 
services, but as I have mentioned—servicp in the 
way of special movement of cars and trains. I 
believe that covers about as much in a general 
way as I can recall.” 
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The member of the Board of Tax Appeals before 
whom tiie case was tried says in his dissenting opinion 
(R. 46): 

“ # * * The manner of the petitioners in 

testifying did not give rise to doubts of their 
sincerity or create the impression that they were 
giving a wrong coloring to the facts. At the 
hearing the petitioners appeared to be intelligent, 
earnest, candid witnesses. They produced all 
the proof they had.” 

The respondent- made no attempt to impeach or re¬ 
but the testimony of the witnesses. It is recognized 
that amounts expended to promote business and good 
will are deductible expenditures. Colien v. Commis¬ 
sioner% 39 F. (2d) 540 (C.C.A. 2), and Blackmer v. 
Commissioner , supra. Furthermore, it should be 
noted that in the cases cited the deductions were al¬ 
lowed even though no detailed record of the expendi¬ 
tures made was kept. 

The instant cases do not involve the question of 
whether the amounts expended are deductible by the 
corporations from which received and whose business 
was being promoted. They involve only the question 
of whether the petitioners, who were delegated to 
make such expenditures for and on behalf of the cor¬ 
porations by which they were employed, were acting 
as agents for such corporations in receiving and ex¬ 
pending such moneys. 

When it is considered and recognized that in present 
day business expenditures are necessary in promoting 
sales and good will and when the uncontradicted tes¬ 
timony shows that the petitioners were designated to 
and did make such expenditures for the aid and bene¬ 
fit of the corporations by which they were employed, 
how can their testimony be disregarded when not im¬ 
peached or rebutted. 



Iii Dempster Mill Mfg. Co. v. Burnett, 46j F. (2d) 
604; 60 App. D. C. 23, this Court reversed tlie Board 
of Tax Appeals in disregarding the uncontradicted 
testimony of an interested witness. Justice Van 
Orsdel, speaking for the Court, said: ! 

“ * * * We think it was error to disregard 

the testimony of this witness, inasmuch as it stands 
uncontradicted. The rules of evidence, iii a hear¬ 
ing before the Board of Tax Appeals, ! are not 
different from those applied to civil procedure in 
the courts, except that the statutes andj regula¬ 
tions should be construed liberally in favc^r of the 
taxpayer.” 

Jewett & Co. v. Commissioner, 61 F. (2d) 471 (C. 
C.A. 2), is a case where the Board was again Reversed 

for disregarding the uncontradicted testimonlv of an 
- ... r 

interested witness. This decision is particularly in¬ 
teresting and apparently directly in point (for the 
reason that the member of tlie Board of Tax Appeals, 
who was present when the testimony was taken, dis¬ 
sented. Judge L. Hand, speaking for the coujrt said: 

“It was of course possible for the Board to dis¬ 
credit the witness altogether. He was highly in- 
terested, and might well stretch the facti in his 
favor, especially upon a matter of opinion. Un- 
casville Mfg. Co. v. Com’r, 55 F. (2d) 893, 897 
(C.C.A. 2). But this was scarcely such; the pat¬ 
terns were used, or they were not; and the wit¬ 
ness knew the facts. Even so, had the Bogrd dis¬ 
credited him, we might accept it, since onje mem¬ 
ber at least is always present when the testimony 
is taken. In the case at bar it was this njiember, 
however, who dissented so that the decision can¬ 
not rest upon the appearance of the witness. But 
neither the findings nor the opinion suggest that 
the witness was discredited, and we have as much 
before us as those members who decided tlje case. 
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Upon the cold record it seems to us that the evi¬ 
dence is uncontradicted that all the patterns were 
in some use during the years in question. * * *” 


Other cases in which the Board was reversed by 
reason of its failure to give consideration to the un¬ 
impeached, uncontradicted and unrebutted testimony 
of witnesses are: Sioux City Stock Yards Co. v. Com¬ 
missioner, 59 F. (2d) 944 (C.C.A. 8); Conrad & Co. 
v. Commissioner, 50 F. (2d) 57(5 (C.C.A. 1); Chicago 
Ry. Equipment Co. v. Blair, 20 F. (2d) 10 (C.C.A. 7); 
and Planters Operating Co. v. Commissioner, 55 F. 
(2d) 583 (C.C.A. 8). 


Ill 

In the notice of deficiency the Commissioner admitted 
that the amounts in question had been received and 
expended by the petitioners for the corporations 

The deficiency letters in each case approved and 
made a part thereof the report of the examining rev¬ 
enue agent. In each report it is stated in substance 
that such deductions represented amounts paid to vari¬ 
ous individuals at various times; that said amounts 
had been received by the petitioners to be disbursed 
by them for the corporations from which received; 
that no data had been produced to show to whom such 
payments had been made, and that the deductions were 
being disallowed. 

The defieienev letters as well as the revenue agent’s 
reports were offered and received in evidence. By 
approving and making a part of the deficiency notices 
the agent’s reports in which explanations regarding 
the receipt and disbursement of the amounts in ques¬ 
tion are made, it is submitted that the Commissioner 
has admitted that said amounts were received by the 
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petitioners for the purposes stated and that such 
amounts were actually expended by the petitioners. 
Davison v. Commissioner, 60 F. (2d) 50 (C.jC.A. 2). 

This admission of the Commissioner fully Corrobo¬ 
rates the undisputed testimony of the petitioners that 
they were merely acting as the agents of the Corpora¬ 
tions in receiving and disbursing said amounts. 


IV | 

i 

The petitioners were not required to maintain record 
of the payments made by them 

The decision of the Board appears to rest upon the 
fact that the petitioners were unable to present de¬ 
tailed information showing the persons to wl)om the 
amounts in question were paid. The hearing! before 
the Board was held on January 26, 1933, or five years 
after the payments for the year 1927 and four years 
after the payments for 1928. It is not at all surpris¬ 
ing that after such a lapse of time the petitioners were 
unable to recall in detail to whom and in what apiounts 
the moneys were paid. j 

It is clear from the record that the petitioners were 
not required to maintain a record of their expenditures 
and to make any accounting thereof to the corpora¬ 
tions. 

Section 148 of the Revenue Act of 1928 requires the 
return of information to tlie Federal tax authorities 
regarding payments for salaries, wages, conipensa- 
tions, remunerations, emoluments, etc., only in those 
cases where the payments to any person during a tax¬ 
able year equal or exceed $1,500.00. The |record 
clearly shows that no payment to any one person of 
$1,500.00 or more was made in any taxable year. 

There being no legal or other obligation cj>n the 
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part of the petitioners to maintain a record of their 
expenditures* there was no justification for the 
Board to take the position which it did when the ad¬ 
missions of the Commissioner and the uncontradicted 
testimony of the petitioners clearly show that all of 
such amounts were expended by the petitioners. 

V 

The petitioners made a prima facie case which was 
neither challenged nor rebutted 

The petitioners might have rested their case upon 
the admissions of the Commissioner made in the de¬ 
ficiency letter that the amounts in question were re¬ 
ceived and paid out by them for and on behalf of the 
corporations , from which received. However, they 
did not do so. They personally appeared before the 
Board and testified frankly as to all facts in their pos¬ 
session. As the record clearly shows, there has been 
no disposition on their part at any time to conceal 
anv facts. Before filing their returns they sought ad- 
vice from a local representative of the Commissioner 
in Chicago. Their returns were made in accordance 
with the advice received. Perhaps the advice was er¬ 
roneous. Perhaps the amounts in question should 
not have been reported in their returns as income 
and then deducted. But, in any event, there was a 
full disclosure of the facts in the returns filed. 

The unequivocal testimony of the petitioners was 
that they received and expended said amounts for and 
on behalf of the corporations in promoting the busi¬ 
ness of such corporations and that no part thereof 
was used for their personal benefit or retained by 
them. On thp basis of such testimony alone the bur¬ 
den of proof was overcome but when such testimony 
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is considered in connection with the definite admis¬ 
sions made by the Commissioner in his notice of de¬ 
ficiency, there can be no doubt that the burden was met 
and that the burden of disproving a prima facie case 
was then shifted to the Commissioner. The Commis¬ 
sioner, however, failed to present any evidence. 

As stated in Taylor v. Commissioner, (C.0.A. 2), 
70 F. (2d) 619, the extent to which the burden of 
proof may be comfortably and securely relied upon 
by the Commissioner is subject to reasonable limita¬ 
tions and the taxpayer has no obligation to prove a 
negative. In this case Judge L. Hand said: j 

“What that value was we have no m^ans of 
knowing; the question is whether the taxpayer 
has shown that at least it was less than the Com¬ 
missioner’s allocation. In deciding the contrary 
the Board invoked the burden of proof, a rubric 
which has saved the Treasury many a doubtful 
case, but. which can easily be pushed to deny tax¬ 
payers privileges plainly theirs. 

“If the burden of proof goes so far a$ to de¬ 
mand not only that the taxpayer show that j the de¬ 
ficiency assessed against him is wrong, but iwhat is 
the proper deficiency, or that there should lpe none 
at all, the decision was right, even though \ye know 
that the tax is too high. In an action to recover 
taxes unlawfully collected the burden doe^ go so 
far. United States v. Anderson, 269 U.S. 422, 
443, 46 S.Ct. 131, 70 L.Ed. 347; Reinecke v.iSpald- 
ing, 280 U.S. 227, 233, 50 S.Ct. 96, 74 L.Ed. 385. 
But the reason for this is obvious; a plaintiff, 
seeking an affirmative judgment measured jin dol¬ 
lars, must prove how much is due. His qaim is 
for money paid and he must show that | every 
dollar he recovers is unjustly withheld. So it is 
not enough merely to prove that the ta^ as a 
whole was unlawful; some of the dollars hie paid 
may nevertheless have been due. But this reason- 
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ing does not apply when the proceeding is to re¬ 
view an assessment. Although that does indeed 
partake of the nature of a judgment, and the tax¬ 
payer has the burden of proving that it was 
wrong, after he has done so, he need not, at least 
under ordinary principles of procedure, prove that 
lie owed no tax, or what was the tax that he did 
owe. The original assessment rested upon a find¬ 
ing, presumptively correct, but the presumption 
of its correctness does not extend to other find¬ 
ings which the Commissioner has never made. 

Anv other result would invert the ordinarv rules 
* * 

of procedure by imposing a burden of establish¬ 
ing a negative upon the obligor; indeed of dis¬ 
proving'the existence of all possible obligations.” 


In affirming this decision Mr. Justice Butler, speak¬ 
ing for the Supreme Court (293 U.S. 507) said: 


“We find nothing in the statute, the rules of 
the Board or our decisions, that gives any support 
to the idea that the Commissioner’s determina¬ 
tion, shown to be without rational foundation and 
excessive will be enforced unless the taxpayer 
proves that he owes nothing or, if liable at all, 
shows the correct amount.” 


Conclusion 

It is respectfully submitted that the decision of the 
Board of Tax Appeals should be reversed. 

Laurence Graves, 
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Washington, D. C., 
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In the United States Court of Appeals 
for the District of Columbia 

I 

— 

No. 6494 

I 

I 

Charles J. O’Laughlix, petitioner j 

v. j 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 

i 

No. 6495 | 

John J. O’Laughlin, petitioner 

7 I 

V. j 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent j 

i 

ON PETITIONS FOR REVIEW OF DECISIONS OF THE UNITED 
STATES HOARD OF TAX APPEALS 

I 

_ i 

BEIEF FOE THE EESPONDENT 

I 

j 

OPINION BELOW 

The only previous opinion in these cases is tjiat 
of the United States Board of Tax Appeals (JR. 
25-52), which is reported in 30 B. T. A. 1327. I 
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JURISDICTION 

The petition for review in the case of Charles J. 
O’Laughlin involves deficiencies in income taxes 
for the years 1927 and 1928, in the respective 
amounts of $1,646.07 and $6,252.78 (R. 52). 

The petition for review in the case of John J. 
O'Laughlin involves deficiencies in income taxes 
for the years 1927 and 1928, in the respective 
amounts of $1,599.20 and $221.01 (R. 53). 

The appeals are taken from decisions of the 
Board of Tax Appeals entered August 4, 1934 (R. 
52-53). The cases are brought to this Court by 
petitions for review filed November 3, 1934, and 
May 6, 1935, respectively (R. 59, 64), pursuant to 
Sections 1001-1003 of the Revenue Act of 1926, 
c. 27, 44 Stat. 9, 109-110, as amended by Section 
1101 of the Revenue Act of 1932, c. 207, 47 Stat. 169, 
and Section 519 of the Revenue Act of 1934, c. 277, 
48 Stat. 680. By stipulations it was agreed that 
the decisions of the Board of Tax Appeals might 
be reviewed by this Court (R. 53, 58-59). 

QUESTIONS PRESENTED 

(1) Whether the United States Board of Tax 
Appeals erred in holding that the Commissioner of 
Internal Revenue was justified in including in peti¬ 
tioners’ cross incomes amounts which tliev received 
^ * 

during the taxable years from corporations by 
which they were employed and which were charged 
on the books of the corporations as commissions 
paid to petitioners. 


(2) Whether the evidence introduced before the 
United States Board of Tax Appeals was sufficient 
to overcome the presumption of correctness ^jvhich 
attached to the determination of the Commissioner 
of Internal Revenue in disallowing the deductions 
of similar amounts as claimed by petitioners on 
their returns. 

STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved are set 
forth in the Appendix, infra, pp. 20-23. | 

STATEMENT 

I 

During 1927 and 1928 the petitioners were em¬ 
ployed by Central Lime & Cement Company, lime¬ 
stone Products Company, and A. C. O’Lauthlin 
Company, corporations which were engaged iy the 
manufacture and sale of materials used by miinici- 
pal corporations in construction work (R. 66,102). 

i 

Charles J. O’Laughlin was secretary of the Cehtral 
Lime & Cement Company during those years (R. 
67). John J. O’Laughlin during the same period 
was sales manager of the A. C. O’Laughlin Com¬ 
pany and vice president and treasurer of the Lime¬ 
stone Products Company (R. 102). 

Bv resolutions the Board of Directors of these 
three corporations authorized that certain amoiknts, 
based on a percentage of total annual sales, be jpaid 
to petitioners to be expended by them in paypient 
of commissions in connection with each sale njiade 
by individuals other than the corporations’ regular 
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salesmen. The relevant meetings of the Board of 
Central Lime & Cement Company were held on 
February 3, 1927 (R. 78,110), and on February 16, 
1928 (R. 79, 119-120); of the Board of A. C. 
O’Laughlin Company on January 15, 1927, and 
January 16, 1928 (R. 79, 111); and of the Board 
of Limestone Products Company on February 7, 
1927, and February 6, 1928 (R. 79, 110). 

Under t these resolutions the corporations dis¬ 
bursed the following amounts: 

To Charles J. O'Laughlin, the Central Lime & 
Cement Company paid $19,438.76 in 1927 and 


$48,165.41 in 1928 (R. 98). 

To J. J. O'Lauglilin. A. C. O’Laughlin Company 
paid $16,577.43 in 1927, and $2,261.38 in 1928; and 


Limestone Products Company paid $2,117.13 in 


1927, and $2,483.75 in 1928 (R. 102). The moneys 


so received were not accounted for nor returned to 


the corporations, nor were petitioners under any 
obligation to return them (R. 107). Such amounts 
were paid to petitioners as commissions, being en¬ 
tered as such on the books of the corporations 
(R- 98, 107), and being similarly entered by peti¬ 
tioners as part of gross income received on their 
income-tax returns covering the years in question 
(R. 133, j 135, 137, 139). Deductions for equal 
amounts were claimed in said returns on the 


ground that they had been expended as commis¬ 
sions (R. 134, 136, 138, 140). 

The deductions claimed were disallowed by the 
Commissioner of Internal Revenue for the reason 



that no data had been produced by petitioners to 
show to whom, in what amount, and wliejn the 
alleged payments had been made (R. 115, lit, 129, 
130). The Commissioner determined deficiencies 
against each of the taxpayers from which appeals, 
alleging that petitioners derived no gain or iijieoine 
from the receipt of the amounts in question since 
thev had handled them merelv as agents for the 
corporations, were taken to the Board of] Tax 
Appeals (R. 5, 14). That Board, from all thje evi¬ 
dence. concluded that the Commissioner was war¬ 
ranted in including the amounts in question a^ part 
of petitioners' gross income. The Board further 
held that the evidence was insufficient to sustain 
the petitioners’ claim for deductions of these 
amounts and to overcome the prim a facie correct¬ 
ness of the Commissioner’s determination. 


SUMMARY OF ARGUMENT 

A presumption of correctness attaches to the 
determinations of the Commissioner of Internal 
Revenue. The Commissioner determined that the 
amounts received by petitioners as commissions 
were part of their gross income and that such 
amounts were not deductible as claimed by peti¬ 
tioners on their returns. Petitioners introduced 
no evidence whatsoever to overcome these presump¬ 
tions nor did they demonstrate that the amounts 
allegedly expended by them could be validly de¬ 
ducted for anv other reason whatsoever. 
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ARGUMENT 

The Commissioner of Internal Revenue deter¬ 
mined that the amounts in controversy were income 
to the petitioners when received and the burden 
rests upon the petitioners to prove that these 
amounts were not income to them. Niles Bement 
Pond Co. v. United States, 281 U. S. 357, 361; 
United States v. Bindskopf, 105 U. S. 418, 422; 
McCarl v. United States, 42 F. (2d) 346, 347 (App. 
D. C.), certiorari denied, 282 U. S. 839; Ferguson 
v. Commissioner, 59 F. (2d) 891, 892 (C. C. A. 
10th). Alvery recent case states that a finding of 
the Commissioner of Internal Revenue is not onlv 
evidence for the consideration of the Board of Tax 
Appeals and of the Circuit Court of Appeals, but is 
presumptively correct, and that the burden rests on 
the taxpayer to show that the Commissioner’s de¬ 
termination is wrong. Southern By. Co. v. Com¬ 
missioner ■; 74 F. (2d) 887, 893 (C. C. A. 4th). 

The only evidence introduced upon behalf of pe¬ 
titioners was that of the petitioners themselves. 
Petitioner Charles J. O’Laughlin testified that he 
had received from the Central Lime & Cement 
Company $19,438.76 during 1927 and $48,165.41 
during 1928, and that these amounts were entered 
on the books of the corporation as commissions 
paid to him (R. 98). He reported these amounts 
as income in his income-tax returns for 1927 and 
1928 (R. 133, 135), but attempted to avoid the nat¬ 
ural presumptions raised by this fact by claiming 
that he consulted an employee in the L T nited States 
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Internal Revenue Office, who advised this action 
(R. 81). Petitioner J. J. O’Laughlin testified that 
he had received from the A. C. O’Laughliii Com¬ 
pany $16,577.43 during 1927, and $2,261.38 during 
1928, as well as $2,117.13 and $2,483.75 at thq end of 
1927 and 1928, respectively, from the Limestone 
Products Company (R. 102). He stated that the 
amounts received from A. C. O’Laughlin Cojmpany 
were entered on the books of that corporation as 
commissions paid to him (R. 107). He reported 
the amounts received from both corporations as in¬ 
come in his income-tax returns for 1927 ancti 1928, 

! 7 

because of information received from ChaHes J. 
O’Laughlin regarding some conversations the 
latter had had with an internal-revenue agent 
(R. 103). j 

Even if we assume for the sake of argument that 
petitioners acquainted the internal-revenue agent 
they referred to with all the details of the transac¬ 
tions involved, and that such agent then did give 
the advice alleged, yet the Government is not 
estopped by unauthorized statements made \pv in¬ 
ternal-revenue field agents (Ritter v. United 
States,, 28 F. (2d) 265, 267 (C. C. A. 2nd)), nor 
by the mistaken actions of its officials. The Jugo¬ 
slavia, 21 F. (2d) 99, 101 (La.). The United 
States Supreme Court in Wilber Nat. Bank v. 
United States, 294 U. S. 120, very recently said 
(p. 123): | 

The general rule is that the United States 
are neither bound nor estopped by the acts 

28373-35 2 j 
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of their officers and agents in entering into 
an agreement or arrangement to do or cause 
to be done what the law does not sanction or 
permit. Also, those dealing with an agent 
of the United States must be held to have 
had’notice of the limitation of his authority. 

In the absence of proof sufficient to support a 
contrary finding, the Board of Tax Appeals must 
sustain the finding of the Commissioner. Commis¬ 
sioner v. Langwell Beal Estate Corp., 47 F. (2d) 
841 (C. C. A. 7th). On the basis of the testimony 
recited above, the Board of Tax Appeals concluded 
that the petitioners had not offered proof of a na¬ 
ture to justify the Board in overruling the Commis¬ 
sioner’s determination that the several amounts 
must be included in petitioners' gross income. 
Furthermore, this Court in W. K. Henderson Iron 
Works v. 'Blair, 25 F. (2d) 538, specifically ruled 
(p. 539) • 

* * * a decision of the Board of Tax Ap¬ 

peals, when based upon testimony taken at 
the trial of an issue of fact, should not be 
reversed by an appellate court because of a 
difference of opinion as to the mere weight 
of the evidence. 

Therefore, as petitioners have wholly failed to sus¬ 
tain the burden of proof resting upon them, the 
Board’s decision that the amounts in controversy 
were income to the petitioners when received must 
be affirmed. 

It follows that in order to avoid the lawful tax 
liability petitioners must establish that the several 
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amounts were properly deductible as claimed in 
their income-tax returns. It is well settled that 
the burden of proof to establish a deduction 
claimed and the amount thereof is upon t\\e tax¬ 
payer. Burnet v. Houston, 283 U. S. 22|3, 227; 
Reinecke v. Spalding, 280 U. S. 227, 232; Botany 
Mills v. United States, 278 U. S. 282, 28p, 290; 
United States v. Anderson, 269 U. S. 422, 443. Pe- 
titioners in their brief (p. 21) quote excerpts from 
the opinion in Taylor v. Commissioner, 70 If 1 . (2d) 
619 (C. C. A. 2nd), affirmed, 293 U. S. 507, \o sup- 

i 

port their contention that the burden of probf does 
not extend so far as to demand that the taxpayer 
prove not only the erroneousness of a deficiency 
assessed, but the correct amount thereof ajs w T ell. 
But that case dealt with a deficiency assessed be¬ 
cause of additional income determined by the Com¬ 
missioner and the Circuit Court of Appeals ^‘or the 
Second Circuit in contrasting therewith controver¬ 
sies originating because of disallowed deductions, 
stated (p. 621) : 

♦ 

And conceivably as to deductions thp rule 
should be the same as in an accounting where 
the debtor has the burden of proving all 
credits. 

I 

The United States Supreme Court in affirming the 
decision flatly declared (p. 514): 

* * * the burden is upon the taxpayer 

to establish the amount of a deduction 
claimed. 
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Whether and to what extent deductions shall be 
allowed depends upon legislative grace. New Co¬ 
lonial Co. v. Helvering, 292 U. S. 435, 440. When 
a deficiency is assessed because income is thought 
not to have been reported, the Government is ad¬ 
vancing a claim against the taxpayer; but when a 
deduction is claimed, the shoe is on the other foot— 
the taxpayer is seeking to establish his right to 
avail himself of a boon granted by the legislature. 
Therefore, it is logical and reasonable that a tax¬ 
payer should be required conclusively to prove, 
among other things, the precise amount which 
under the relevant statute he is privileged to 
deduct. 

Furthermore, a finding by the Commissioner of 
Internal Revenue is presumptively correct and the 
petitioner has the burden of proving it to be wrong. 
Welch v. Helvering, 290 U. S. 11, 115. In reaf¬ 
firming th|is general doctrine, the Supreme Court 
has recently, in Old Mission Co. v. Helvering, 293 
U. S. 289, specifically stated (p. 294): 

Here the ruling of the Commissioner, that 
the deduction was not permissible under the 
statute and regulations, presumably rests 
upon a correct determination of the facts. 

And this Court has repeatedly held that a ruling of 
the Commissioner of Internal Revenue as to a de¬ 
ficiency assessment is prima facie correct. McCarl 
v. United States, supra (p. 347); N eiman-Marcus 
Co. v. Lucas, 41 F. (2d) 300, 301. 
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In the case at bar the taxpayers testified Vaguely 
that the sums received by them as commissioiis from 
the corporations were expended for varioijs pur¬ 
poses described generally as contributions j to or¬ 
ganizations of various character; donations t|o labor 

1 . 

organizations for Christmas basket funds, picnics, 
or advertising in programs, presents of tickets to 
prize fights and football games, contribution^ to po¬ 
litical organizations for campaign purposes (R. 
81-82, 106), and the purchase of a car which was 
filled with political people and sent to Washington 
(R. 99) were mentioned. But each of th^ peti¬ 
tioners asserted that he was unable to name j*ny of 
the organizations or any individual to whoiji such 
contributions were made, the amounts contributed, 
the times at which they were contributed, or the 
places where such transactions took place. Nor, 
with the exception of one insignificant itefn (R. 
109), were petitioners able to recall any sale ijn con- 
nection wherewith any of these disbursement^ were 
made; except for that small payment of $20(j, they 
could remember no other instance in which 4 com¬ 
mission was paid (R. 109), and one of them stated 
flatly that no part of the amounts handled by him 
was paid out as commissions (R. 107). 

A taxpayer seeking a deduction must be able to 
point to an applicable statute and show thjat he 
comes within its terms. New Colonial Cfo. v. 
Helvering, supra (p. 440). Here the sum total of 
the evidence offered to sustain the claims fbr de- 

i 
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ductions were the above-mentioned general uncor¬ 
roborated statements of the taxpayers themselves. 
They admitted having received the money, which 
w r as carried on the corporate records as commis¬ 
sions paid out. This would suffice to constitute it 
income to petitioners and they offer nothing what¬ 
ever to show that the money was paid out. 
Obviouslv, deductions cannot be allowed for the 
alleged expenditure of unnamed amounts on un¬ 
named d^tes at unnamed places to unnamed per¬ 
sons. Petitioners have not introduced any evidence 
to overcome the presumption of correctness which 
attaches to the Commissioner’s determination that 

i 

the several amounts in question were not deductible 
as commissions. 

Therefore the Government might well rest its 
case here. We shall, however, specifically consider 
several of the positions taken by petitioners in their 
brief. They seek to argue (Br. 18) that because the 
deficiencv letters sent bv the Commissioner state 

* V 

that the amounts were paid to petitioners “for use 
in paying commissions” (R. 115, 117), or “to be 
disbursed for them (the corporations)” (R. 129, 
130-131), the Commissioner has made a binding 
admission. We have already pointed out that the 
Government cannot be estopped by errors or ultra 
vires acts committed by its agents. Furthermore, 
the revenue authorities may well have been misled 
by the written representations of the corporations 
which expressly stated that the amounts were dis¬ 
bursed by petitioners for commissions on sales (R. 
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119), a statement which petitioners’ own testimony 
has completely contradicted (R. 107,109). 

Finally, respondent submits that there is no 
merit in the contention presented by petitiojiers in 
their brief (p. 11) that the Board of Tax Appeals 
mav not disregard uncontradicted testimony 1 . The 

I 

statute provides that Board of Tax Appeals pro¬ 
ceedings are to be conducted in accordance with the 
rules of evidence applicable to courts of equity of 
the District of Columbia. Section 907 (a), Reve¬ 
nue Act of 1924, as amended by Sec. 1000, Revenue 
Act of 1926, and as further amended by Sdc. 601, 
Revenue Act of 1928. The rule which prevails for 
the District of Columbia has been stated bv this 

i* 

Court at various times; for instance, in the case 
of Davis v. Coblens, 12 App. D. C. 51,* 54, as 
follows: 

The court has no right to instruct the jury 
, that they must believe an uncontrajdicted 
witness * * * and it is not erjror to 

inform them that the weight to be given 
his testimony was for their considera¬ 
tion, * * * 

In Slater v. Hamacher, 15 App. D. C. 558, |372, it 
makes this statement: 

In weighing testimony we (a court of 
equity) are not bound to believe a particular 
fact, testified to by one or more witnesses, 
simply because they may not have beeii con¬ 
tradicted therein, or impeached. * ^ * 

The somewhat more elaborate statement made in 
Thurston v. McLellan, 34 App. D. C. 294, 303, is 
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particularly applicable to the issue under con¬ 
sideration, and reads as follows: 

In weighing testimony, courts are not 
bound to believe a fact or facts testified to, 
especially by an interested witness, because 
he may not have been directlv contradicted 
or impeached. The inherent probability or 
improbability of such a fact is to be tested 
by the unquestioned circumstances that sur¬ 
round the main transaction or occurrence as 
well as by the ordinary rules that govern 
human conduct. (Italics supplied.) 

Petitioners (Br. 12) seek to rely on Brown v. 
Petersen, 25 App. D. C. 359, but that case supports 
respondent ’s contention as it merely states that a 
jury is not at liberty to disregard uncontradicted 
testimony which is not inherently improbable. 
Among the cases which this Court cited to sustain 
the passage from the Brown case quoted by peti¬ 
tioners is Quock Ting v. United States, 140 U. S. 
417, which at page 421, in listing a number of rea¬ 
sons for disregarding uncontradicated testimony, 
stated: 

* * * and there may be so many omis¬ 

sions in his account of particular transac¬ 
tions, or of his own conduct, as to discredit 
his whole story. 

This passage seems peculiarly applicable to the 
instant case where deductions are claimed for 
the alleged expenditure of unnamed amounts on 
unnamed dates at unnamed places to unnamed 
persons. 
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The case of Beaumont v. Helvering, 73 (2d) 

110, recently decided by this Court, is also persua¬ 
sive. There a taxpayer cited “many cases folding 
that it is error to reject uncontradicted and! unim¬ 
peached testimony” (p. 113). But this Court 
found that (p. 113) : 

His own testimony * * * is certain¬ 

ly uninformative touching the ultimate fact 
which he was obliged to establish, anc| with¬ 
out supporting facts upon which to rest his 
conclusion * * *. But the finding of 

the Board of Tax Appeals in the present 
case was not so much a disregard of the 
petitioner’s evidence as a decision that upon 
all the facts and circumstances of the case 
the petitioner had not proved that h^ per¬ 
formed personal services abroad for the 
corporations * * *. Self-serving evi¬ 

dence derived from another taxpayer! need 
not be accepted as controlling in the present 
case. 

TF. K. Henderson Iron Works & Supply (Jo. v. 
Blair, supra, also decided by this Court, seems to 
be a direct precedent for the issues involved ijn the 
instant case. At page 539, this Court said: 

The present issue is one of fact, and the 
burden of proof rests upon the tax¬ 
payer * * * . The only evidence intro¬ 

duced to prove this fact is the testimony of 
Mr. Henderson, Jr.; and, without discussing 
it in detail, we may sav that his testi- 
mony teas so indefinite as to justify the 
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Board’s decision against appellant. (Italics 
supplied.) 

Petitioners, as has been stated, have admitted 
that only a negligible part of the amounts which 
they received was paid out as commissions. Is 
there any other ground on which petitioners can 
base their claim for deductions? In order to be 
entitled to the deductions claimed, petitioners must 
clearly show both that the alleged expenditures fall 
within the purview of the relevant statutory section 
allowing deductions from income (New Colonial 
Co. v. Helve ring, supra, at p. 440) and that the 
claimed deductions were personal to them. New 
Colonial lee Co. v. Commissioner, 66 P. (2d) 480, 
481 (C. C. A. 2nd). Petitioners made no showing 
that the alleged expenditures were ordinary and 
necessary expenditures paid or incurred during the 
taxable vear bv them for the benefit of any business 
which they were conducting as individuals. If 
these deductions may be claimed by anyone at all 
it is by the corporations. But the finding of the 
Commissioner, upheld by the Board, was to the 
effect that petitioners did not receive the money as 
agents, but that it was income to them. Assuming, 
however, for the sake of argument, that thev had 
received it as agents, would the corporations, which 
presumably took deductions for the items which 
thev booked as “Commissions Paid Out"’, have been 
able to deduct the amounts in question ? Both peti¬ 
tioners admitted that a large portion of the 
amounts which they expended was paid out as con- 
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tributions to political organizations for campaign 
purposes (R. 82, 107). The regulations aijd rul¬ 
ings of the Treasury Department have consistently 
been to the effect that amounts expended fdr this 
purpose by corporations are not deductible. 1 ! 

Section 234 (a) (1) of the Revenue Act oj* 1918, 
c. 18, 40 Stat. 1057, under which the first \)i the 
Treasury Regulations listed in the footnote was 
promulgated, has been reenacted by Congress! many 
times with slight changes not material to the] point 
at issue. 2 The reenactment of the internal revenue 
provision that corporations might deduct | from 
gross income all ordinary and necessary expenses 
paid or incurred in the taxable year in carrying 
on any trade or business gave the applicable treas¬ 
ury regulations the force of law. Old Mission Co. 
v. Helvering, 293 U. S. 289, 293. Only one instance 
has been found in which a corporation hajd the 
temerity to claim as a deduction a contribution to 
a campaign fund; it was disallowed. Harry A. 

1 See Art. 562, Treasury Regulations 45, promulgated 
under the Revenue Act of 1918; Art. 562, Treasury Regula¬ 
tions 62, promulgated under the Revenue Act of 1921|: Art. 
562, Treasury Regulations 65; promulgated under the! Reve¬ 
nue Act of 1924; Art. 562, Treasury Regulations 6^, pro¬ 
mulgated under the Revenue Act of 1926; Art. 262, Treasury 
Regulations 74, promulgated under the Revenue Act of 1928; 
Art. 262, Treasury Regulations 77, promulgated und|er the 
Revenue Act of 1932. 

2 Revenue Act of 1921, c. 136, 42 Stat. 227, Sec. 234 (a) (1); 
Revenue Act of 1924, c. 234, 43 Stat. 253, Sec. 234 (a) (1); 
Revenue Act of 1926, c. 27, 44 Stat. 9, Sec. 234 (a) (1); Reve¬ 
nue Act of 1928, c. 852, 45 Stat. 791, Sec. 23 (a); Revenue 
Act of 1932, c. 209,47 Stat. 169, Sec. 23 (a). 
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Koch Co. v. Commissioner, 23 B. T. A. 161. See 
also Simons Brick Co. v. Commissioner, 14 B. T. A. 
878, affirmed, 45 F. (2d) 57 (C. C. A. 9th) certiorari 
denied, 283 XL S. 834 (denying the deduction of 
contributions to committee to abort certain efforts 
of local politicians). In the instant case the scheme 
adopted by the three corporations involved resulted 
in a showing on their books that amounts aggre¬ 
gating over $90,000 appeared as “Commissions 
Paid Out”, a deductible item. A large part of this 
sum was admittedly used bv two of their officers, 
the petitioners, for contributions to political cam¬ 
paign funds and for other gifts which were also of 
a nondeductible nature, since the evidence does not 
show that they were, as this Court has said, “rea¬ 
sonably incidental to the carrying on of the com- 
pany’s business for the company's benefit.” 
Corning Glass Works v. Lucas, 37 F. (2d) 798, 801. 
True it is,ias pointed out in the dissenting opinion 
of the Board of Tax Appeals (R. 47), that whether 
the corporations are entitled to take deductions for 
the amounts in question is not an issue in this case. 
Nevertheless, respondent respectfully submits that 
a consideration of these surrounding circumstances 
is relevant as it is thereby made possible to look 
through form to substance. Nor did petitioners 
render any testimony which would tend to militate 
against the conclusions which respondent has 
drawn; in fact, the only testimony which was given 
to explain why these disbursements were booked by 
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the corporations as “ Commissions’ ’ supports such 
conclusions, for it reads (R. 99): 

Ours was a very close corporation, jit was 
a family corporation. We did notj want 
every employee we had working for| us to 
know what we were doing. 

The entries on petitioners’ income-tax returns 
explaining deductions and the letter of the Cjentral 
Lime & Cement Company to the Collector of In¬ 
ternal Revenue (R. 118-119) irresistibly suggest 
that there was also, as the Board of Tax Appeals 
indicated (R. 37), a strong desire to keep jsecret 
from the Government “what we were doing.’| 

Inasmuch as neither of the petitioners could fur¬ 
nish any evidence whatsoever in support of their 
claims for deductions for amounts paid as com¬ 
missions or for other legitimate purposes, n6 por¬ 
tion of the amounts allegedly expended cjm be 

allowed as deductions. 

: 

CONCLUSION 

It is respectfully submitted that the decisions of 
the Board should be affirmed. 

Respectfully submitted. 

Frank J. Wideman, 
Assistant Attorney General. 
Sewall Key, 

John MacC. Hudson, 
Special Assistants to the Attorney General . 

E. W. Pavenstedt, j 

Attorney. 


November 1935. 


APPENDIX 


Revenue Act of 1926, c. 27, 44 Stat. 9: 

Sec. 213. For the purposes of this title, ex¬ 
cept as otherwise provided in section 233— 

(a) The term “gross income” includes 
gains, profits, and income derived from sal¬ 
aries, wages, or compensation for personal 
service (* * *). of whatever kind and in 

whatever form paid, or from professions, vo¬ 
cations, trades, businesses, commerce, or 
sales, or dealings in property, whether real 
or personal, growing out of the ownership 
or use of or interest in such property; also 
from interest, rent, dividends, securities, or 

the transaction of anv business carried on 

•< 

for gain or profit, or gains or profits and 
income derived from anv source whatever. 

w 

The amount of all such items shall be in¬ 
cluded in the gross income for the taxable 
year in which received by the taxpayer, un¬ 
less, under methods of accounting permitted 
under subdivision (b) of section 212, any 
such amounts are to be properly accounted 
for as of a different period. 

***** 

Sec. 214. (a) In computing net income 
there shall be allowed as deductions: 

(1) All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable 
vear in earning on anv trade or business, 
including a reasonable allowance for salaries 
or other compensation for personal services 
actually rendered; traveling expenses (in¬ 
cluding the entire amount expended for 

( 20 ) 



21 


I 


meals and lodging) while away from home 
in the pursuit of a trade or business; and 
rentals or other payments required to be 
made as a condition to the continued use or 
possession, for purposes of the trade or busi¬ 
ness, of property to which the taxpayer lias 
not taken or is not taking title or in j which 
he has no equity. 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 22. Gross income. 

(a) General definition .—“Gross income” 
includes gains, profits, and income djerived 
from salaries, wages, or compensation for 
personal service, of whatever kind and in 
whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or 
sales, or dealings in property, whether real 
or personal, growing out of the ownership 
or use of or interest in such property; also 
from interest, rent, dividends, securities, or 
the transaction of any business carried on 
for gain or profit, or gains or profits and 
income derived from anv source whatever. 

* * * * j * 

Sec. 23. Deductions from gross income. 

In computing net income there sl^all be 
allowed as deductions: 

(a) Expenses .—All the ordinary and 
necessary expenses paid or incurred during 
the taxable year in carrying on any trade or 
business, including a reasonable allowance 
for salaries or other compensation for per¬ 
sonal services actually rendered; traveling 
expenses (including the entire amount ex¬ 
pended for meals and lodging) while!away 
from home in the pursuit of a trade oij busi¬ 
ness ; and rentals or other payments required 
to be made as a condition to the continued 
use or possession, for purposes of the trade 
or business, of property to which th<b tax- 
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payer has not taken or is not taking title or 

in which he has no equity. 

***** 

Treasury Regulations 69, promulgated under the 
Revenue Act of 1926: 

Art. 32. Compensation for personal serv¬ 
ices. —Where no determination of compen¬ 
sation is had until the completion of the 
services, the amount received is ordinarily 
income for the taxable vear of its determi- 
nation, if the return is rendered on the ac¬ 
crual basis; or, for the taxable year in which 
received, if the return is rendered on a re¬ 
ceipts and disbursements basis. Commis¬ 
sions paid salesmen, compensation for serv¬ 
ices on the basis of a percentage of profits, 
commissions on insurance premiums, tips, 
pay of persons in the military or naval forces 
of the United States, retired pay of Federal 
and other officers, and pensions or retiring 
allowances paid by private persons or by the 
United States (except pensions exempted by 
section 213 (b) (9)), are income to the 
recipients; * * *. 

Treasury Regulations 74, promulgated under the 
Revenue Act of 1928: 

Art. 51. What included in gross income .— 
Gross income includes in general compensa¬ 
tion for personal and professional services, 
business income, profits from sales of and 
dealings in property, interest, rent, divi¬ 
dends, and gains, profits, and income derived 
from any source whatever, unless exempt 

from tax bv law. * * * 

•/ 

Art. 52. Compensation for personal serv¬ 
ices ^—Commissions paid salesmen, compen¬ 
sation for services on the basis of a per¬ 
centage of profits, commissions on insurance 
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premiums, tips, pay of persons in the mili¬ 
tary or naval forces of the United jStates, 
retired pay of Federal and other officers, and 
pensions or retiring allowances paid by pri¬ 
vate persons or by the United States (ex¬ 
cept pensions exempted by section 22 (b) 
(6)), are income to the recipients; * * *. 
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